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Die Umsetzung und Anwendung der EU-Richtlinie iiber die
offentliche Auftragsvergabe mit dem Schwerpunkt auf soziale
Aspekte und gleiche Wettbewerbsvoraussetzungen fiir alle

1. Vorwort

Seit Jahren stelle ich mir die Frage, warum es so schwierig ist, eine vernilinftige Regelung umzusetzen und
anzuwenden, von deren Sinnhaftigkeit alle Giberzeugt sind, und die als , richtiger Weg” anerkannt ist: Offentliche
Auftraggeber sollen ihr Geld klug und ethisch korrekt verwenden.

Gewerkschaften, Umwelt- und Faire-Handelsorganisationen fordern standig, dass unser Geld nicht nur zur
Erreichung hoher Dienstleistungs- oder Produktqualitdt eingesetzt werden soll, sondern auch 1) zur
Unterstiitzung der Entwicklung von hohen sozialen Standards der 6ffentlichen Hand, 2) als Beitrag fir eine faire
soziale Marktwirtschaft und 3.) zur Verbesserung sozialer Standards.

Die EU-Richtlinien betreffend o6ffentliche Auftragsvergabe (2014/24/EU; 2014/25/EU; 2014/23/EU)
beriicksichtigen ganz klar diese drei Forderungen und haben bedeutende soziale Verbesserungen in der
gegenwartigen EU-Gesetzgebung zur 6ffentlichen Beschaffung gebracht.

Wenn wir bericksichtigen, dass die Gesamtheit der 6ffentlichen EU-Ausgaben fiir Bauleistungen, Lieferungen
und Dienstleistungen (ausgenommen Dienstleistungen im allgemeinen offentlichen Interesse) 1 786, 61
Milliarden Euro im Jahr 2013 betrug, kann sicherlich einiges Positives bewirkt werden. Leider muss die EU-
Gesetzgebung zuerst umgesetzt werden, bevor sie spater in der Praxis Anwendung finden kann. Innerhalb dieses
riesigen Graubereichs haben unsere Mitgliedstaaten und oOffentliche Auftraggeber einen groRen
Ermessenspielraum, wie sie diese neuen ,sozialen Standards” umsetzen und anwenden. Selbst wenn einige
dieser ,,sozialen Standards” in Stein gemeilRelt scheinen, so ist die konkrete Anwendung doch eine politische
Entscheidung.

Mit diesem Handbuch mochte die Europaische Féderation der Bau- und Holzarbeiter seine Mitglieder in den
verschiedenen Mitgliedstaaten bei der Umsetzung und Anwendung der neuen Vergaberichtlinien unterstitzen.
Die Umsetzung muss bis April 2016 erfolgen.

Das Handbuch besteht aus zwei Teilen. Der erste Teil beschaftigt sich mit der Bewertung der derzeitigen EU-
Gesetzgebung und Rechtsprechung und schlagt Alternativen vor, wie wir ,soziale Standards“ bei der 6ffentlichen
Beschaffung anwenden kénnen. Der zweite Teil bietet einen Uberblick {iber verschiedene gute Praxismodelle
(,,best practices”), die als mogliche Optionen auf nationaler Ebene angewandt werden kdnnen.

Ohne die aktive Unterstlitzung der ausgewahlten Expertinnen und die nominierten Kontaktpersonen der
nationalen Baugewerkschaften ware die Sammlung solcher Praxisbeispiele, um die effektive Anwendung von
sozialen Standards in der nationalen Vergabegesetzgebung zu beleuchten, nicht moéglich gewesen.



Die sorgfaltige Arbeit bei der systematischen Zusammenstellung des umfangreichen Informationsmaterials tGber
gute Praxismodelle in ein lesbares Handbuch wurde von Susanne Wixforth und Jan Cremers umgesetzt, denen
wir sehr dankbar sind, dass sie diese schwierige Aufgabe ibernommen haben.

AbschlieBend gilt der Dank auf den Mitgliedern der Lenkungsgruppe, die ihre Erfahrung beisteuerten und das
gesamte Projekt lenkten und iberwachten.

Das Handbuch ist das Ergebnis eines Projekts der Europaischen Foderation der Bau- und Holzarbeiter, finanziert
von der Europdischen Kommission.

Werner Buelen
Projektmanager



2. Einleitung

Die offentliche Auftragsvergabe wird oft als rein juristische Angelegenheit betrachtet, dominiert von groRen
Rechtsanwaltskanzleien und komplexen juristischen Zusammenhdngen. Deshalb war es Ziel des
gegenstandlichen Projektes, ein praktisches Handbuch fiir Gewerkschaften im Rahmen des
Umsetzungsprozesses der neuen EU-Vergaberichtlinien® zur Verfiigung zu stellen. Der Schwerpunkt sind die
bewidhrten Praxismodelle (,best practices”), weil sie einen guten Uberblick dariiber verschaffen, welche
legistischen Moglichkeiten sich innerhalb der nach wie vor grundlegenden Leitprinzipien der Richtlinie — namlich
Transparenz und Nicht-Diskriminierung — erdffnen. Es sei auBerdem angemerkt, dass gesetzlich normierte
Prinzipien nicht bedeuten, dass diese ohne Pravention, Kontrolle und Durchsetzung auch in der Realitat
umgesetzt werden.

Deshalb wurden auch gute Beispiele betreffend schwarze und weille Listen sowie andere innovative
Kontrollmechanismen inkludiert, da sie ein wichtiges Handwerkszeug darstellen, um die guten Absichten auch
im Alltag der Arbeiter im Bausektor mit Leben zu erfillen.

Ein spezifisches Kennzeichen der Bauindustrie ist ihre komplexe Struktur mit voriibergehenden, mobilen
Baustellen, komplizierten Subunternehmerketten kombiniert mit einer groBen Anzahl von Arbeitsunfillen sowie
Sozialbetrugsfallen, die mit Mitteln der Gesetzgebung zur 6ffentlichen Auftragsvergabe verbessert werden kann
und muss. Ein weiteres besonderes Merkmal ist, dass die Aufgabe des Gesetzgebers eine dreifache ist: Er ist
nicht nur Gesetzgeber, sondern auch Vertragspartner und Teilnehmer an tripartiten Verhandlungen, die den
Rahmen fir die Arbeitsbedingungen festlegen.

Folglich ist die offentliche Auftragsvergabe ein wichtiges politisches Aktionsfeld im Hinblick auf soziale,
Gesundheits- und Sozialversicherungsanliegen. Erganzend entstehen durch die Finanz- und Wirtschaftskrise
neue Anforderungen fir die 6ffentlichen Auftraggeber:

Erstens missen sie eine Vorbildrolle betreffend Arbeitsplatze, Gesundheits- und Sicherheitsaspekte erfillen.
Offentliche Arbeiten im Bau- und Infrastruktursektor stellen einen wesentlichen Anteil der &ffentlichen
Ausgaben dar. Offentliche Vertrage, die direkt von den EU-Richtlinien erfasst werden, belaufen sich auf 422
Milliarden Euro pro Jahr oder 2,6% des EU-weiten BIP (Zahlen aus 2013). Mit Andauern der Finanz- und
Wirtschaftskrise ist die oOffentliche Auftragsvergabe eine wesentliche Stitze des Bausektors. Deshalb
erwarten die Gewerkschaften von den 6ffentlichen Auftraggebern, dass sie dem wirtschaftlich giinstigsten
Angebot und nicht dem billigsten Bieter den Zuschlag erteilen.

Zweitens wird von offentlichen Auftraggebern in einer Zeit mit extrem hoher Jugendarbeitslosigkeit mit Gber
50% erwartet, dass sie jungen Menschen Chancen erdffnen, indem sie die Lehrlingsausbildung als Teil der
Ausfiihrungskriterien definieren.

Drittens hat sich gezeigt, dass speziell der Bausektor anfillig fir Sozialdumping und ungleiche Bezahlung ist.
Kollektivvertrage und die Generalunternehmerhaftung werden durch Subunternehmerketten verwassert
bzw umgangen.

1 Richtlinie 2014/24/EU des Europdischen Parlaments und des Rates vom 26.2.2014 uber die 6ffentliche Auftragsvergabe
und zur Aufhebung der Richtlinie 2004/18/EG, sowie Richtlinien 2014/23/EU und 2014/25/EU
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Die neue EU-Richtlinie betreffend o6ffentliche Beschaffung bietet neue Spielrdaume, damit offentliche
Auftraggeber diese politischen Ziele erreichen. Freilich ziehen nationale Regierungen oft den Weg des geringsten
Widerstandes vor und entscheiden sich flr eine Minimalanpassung des nationalen Rechts bei der Umsetzung
der Richtlinie. Gewerkschaften sind daher gefordert, sich gegen diese Tendenzen deutlich zur Wehr zu setzen
und die Gunst der Stunde zu nutzen, indem sie Qualitdtsstandards betreffend arbeitsrechtliche, gesundheits-
und sicherheitsbezogene Aspekte definieren, die im Vergabeverfahren anzuwenden sind und sie auch so weit
als moglich in bindende Gesetzgebung zu giellen.

Gewerkschaften bevorzugen klar Transparenz (das heift klare und nachvollziehbare Regeln) und
Durchsetzbarkeit und stehen deshalb unternehmerischer Sozialverantwortung (,corporate social
responsibility“), Rahmenvereinbarungen oder anderen Formen der freiwilligen Selbstverpflichtung eher
skeptisch gegeniber. Der nationale Umsetzungsprozess sollte aus gewerkschaftlicher Sicht von folgenden
Grundséatzen geleitet werden:

e Die Einbeziehung sozialer Aspekte bei der Umsetzung und Anwendung der EU-Richtlinie ist eine
politische Verpflichtung und nicht nur eine rechtliche Angelegenheit;

e Die Anwendung sozialer Standards bei Offentlichen Ausschreibungen muss beispielhaft sein,
sicherstellen, dass offentliches Geld sinnvoll eingesetzt wird und gewahrleiten, dass hohe soziale,
Ausbildungs-, Gesundheits- und Sicherheitsstandards tatsachlich auf den Baustellen geboten werden;

e Die gesetzliche Normierung von sozialen Standards liegt nicht nur im Interesse der Gewerkschaften
sondern auch im Interesse von Unternehmen, die diese Verpflichtungen einhalten. Deshalb ist das
Vergabewesen auch ein Instrument, um faire Marktverhaltnisse durchzusetzen und
Wettbewerbsverzerrungen zu vermeiden;

o Der Kampf gegen Sozialdumping ist ein wesentliches politisches Ziel, um die nachvertraglichen Kosten
zu reduzieren, die die Gesamtgesellschaft zu tragen hat. Der 6ffentliche Auftraggeber sollte daher eine
Vorzeigerolle (ibernehmen, insbesondere im Hinblick auf
- Die Einhaltung von Kollektivvertragen;

- Die Schaffung eines stabilen Systems industrieller Beziehungen auf allen Ebenen;
- Den Einsatz von offentlichen Auftragen als einen Hebel, um jlingere Arbeitnehmerlnnen die
Moglichkeit zu hochqualifizierter Ausbildung zu bieten.



3. Rechtliche Bewertung der neuen EU-Richtlinie tiber die 6ffentliche

Auftragsvergabe
(EU Richtlinie 2014/24/EU vom 26.2.2014 iiber die 6ffentliche Auftragsvergabe und zur Aufhebung
der Richtlinie 2004/18/EG Text von Bedeutung fiir den EWR )

Offentlich beschaffte Lieferungen, Dienst- und Bauleistungen stellen einen wesentlichen Bestandteil des
nationalen Bruttoinlandsprodukts (BIP) in Europa dar. Im Durchschnitt betrdgt der Anteil fast ein Flinftel (19,7%
im Jahr 2010) des gesamten EU-BIP, mit einer Spannbreite von 10,5% des BIP in Zypern und 30,6% in den
Niederlanden.?2 Mehr als 250 000 6ffentliche Auftraggeber befassen sich in Europa mit dem éffentlichen
Vergaberecht. Ein groRer Anteil dieser Lieferungen, Dienstleistungs- und Bauauftrage bleibt unterhalb der EU-
Schwellenwerte.? In den Fillen, in denen die Auftragsvergabe nicht unter die Européische Vergabegesetzgebung
fallt, bleibt den offentlichen Auftraggebern die Beurteilung lberlassen, ob der Auftragsgegenstand auch fir
Marktteilnehmer aus anderen Mitgliedstaaten von Interesse ist. Ist dies nicht der Fall, ist das EU-Recht nicht
anzuwenden.

Generell werden jedoch alle gréBeren Arbeiten und Projekte im Rahmen des neuen Regelwerks, das im April
2016 in Kraft treten wird, durchzufiihren sein. Es ist davon auszugehen, dass die Moglichkeiten, soziale Aspekte
zu beriicksichtigen, mit den neuen EU-Vergaberegeln erweitert wurden. Offentliche Auftraggeber werden
soziale Aspekte — neben einigen anderen Kriterien — als wesentliche Kriterien fiir das Bestgebot berlicksichtigen
kdénnen, und der Preis wird nicht mehr der einzig ausschlaggebende Faktor sein missen. In der ,alten” Richtlinie
(2004/18/EU) war der Begriff des ,,wirtschaftlich giinstigsten Angebotes” bereits als Alternative zum niedrigsten
Preis eingefiihrt worden. Dennoch was die Einbeziehung sozialer Uberlegungen hauptsichlich auf die
Ausfiihrungsbestimmungen der Vertrage beschrankt. In der neuen Richtlinie wurde das Konzept des
wirtschaftlich glinstigsten Angebotes (,most economically advantageous tender”, MEAT) im Detail
ausgearbeitet und erlaubt die Einbeziehung von Qualitatskriterien in allen Verfahrensstadien: Spezifikation
(Eignung), Ausfiihrungsbestimmungen und Zuschlag.

Die Einbeziehung von Sozialklauseln in 6ffentliche Vertrage raumt den 6ffentlichen Auftraggebern und Bietern
die Moglichkeit ein, die Schwachen zu schiitzen, die Benachteiligten zu unterstiitzen, eine Sozialwirtschaft zu
entwickeln, Umweltschutz zu betreiben und andere soziale Ziele und gemeinwirtschaftliche Vorteile wahrend
eines Projekts als Bedingung flir den Zuschlag zu entwickeln. Aber ohne ein geeignetes Konzept kann diese Politik
nicht zum Erfolg flihren. Deshalb muss die Umsetzung der EU-Richtlinien sorgfaltig verfolgt werden und die
praktischen MalRnahmen missen durchgehend vom Vor- zum Nachzuschlagsstadium bewertet und kontrolliert,
Initiativen gut vorbereitet werden.

In der Zwischenzeit haben die Mitgliedstaaten mit den Vorbereitungen zur Umsetzung begonnen und die
Initiativen sehen vielversprechend aus. Jedoch gibt es auch erste Anzeichen, dass sich Mitgliedstaaten fiir eine
einfache und wenig ambitionierte Umsetzung entscheiden. Dies ist oft auf den Widerstand der &ffentlichen
Auftraggeber zurickzufiihren. Sie ziehen einfache Verfahren vor: Die Entscheidung fiur das Modell des
niedrigsten Preises bedeutet eine geringere Wahrscheinlichkeit von Gerichtsverfahren, welche die Wahl des
wirtschaftlich glinstigsten Preises meist nach sich zieht.

2T. Schulten, K. Alsos, P.Burgess, K.Pedersen (2012), ,Pay and other social clauses in European public procurement”,
WSI/HBS, Dusseldorf.

3 Die Schwellenwerte in der neuen Richtlinie sind folgender MaRen festgelegt: 207 000 EUR fiir 6ffentliche Liefer- und
Dienstleistungsauftrage, die von subzentralen 6ffentlichen Auftraggebern vergeben werden, und bei von diesen
Behorden ausgerichteten Wettbewerben; und 5 186 000 EUR fir alle 6ffentlichen Bauauftrage.

9



Diese Herangehensweise konnte beispielsweise die Nichtanwendung von Sozialklauseln mit sich bringen,
wodurch der niedrigste Preis weiterhin das grundséatzliche Zuschlagskriterium bleibt. Mégliche Anreize, um zu
einer griinen und sozialen Auftragsvergabe beizutragen und diese zu stimulieren, wiirden verlorengehen, auch
wenn die rechtlichen Hiirden, Sozialkriterien und Kriterien zur Forderung einer nachhaltigen Beschaffung
theoretisch beseitigt wurden. Der Bericht aus Portugal® zeigt beispielsweise, dass die Regierung sehr zogerlich
ist, sinnvolle Sozialkriterien in das Vergabeverfahren aufzunehmen, indem sie lediglich auf eine Empfehlung
verweist ,wann immer es moglich ist, die technischen Spezifikationen derart festzulegen, dass Eigenschaften
der zu beschaffenden Giiter oder des zu erstellenden Bauwerks derart sind, dass sie fir den Gebrauch durch
Personen mit Benachteiligungen geeignet sind.”

Im Ergebnis werden die Beschaffungsverfahren als negativ eingeschéatzt, besonders was die sozialen Rechte der
Arbeiter und deren Arbeitsbedingungen betrifft. Die Konzentration auf wirtschaftliche Zuschlagskriterien
bedeutet, dass der Auftragnehmer wahrend der Auftragsausfiihrung wirtschaftlichen Druck auf die
Subauftragnehmer ausiiben wird, um die geplanten Kosten einhalten zu kénnen. Oft wird dies durch die
Reduzierung der Kosten fiir soziale Einrichtungen (lberfillte Schlafgelegenheiten, Fehlen von Kantinen etc), fur
Sicherheitsausristung und Gesundheitsdienstleistungen erkauft. Haufig missen die Arbeiter die
Sicherheitsausristung selbst kaufen und fir ihre Unterkunft bezahlen. Der Zuschlag an den Billigstbieter ist
gleichbedeutend mit der Kostenliberwdlzung innerhalb der Vertragskette. Subunternehmensbeauftragung
verscharft das Problem durch hohere Intransparenz und Nachlassigkeit beziglich Einhaltung von
Arbeitnehmerschutzbestimmungen.

Deshalb dirfen die Gewerkschaften im Rahmen des derzeitigen Verfahrens zur Umsetzung der EU-Richtlinien
nicht von ihrer Forderung abweichen, dass der Zuschlag an den Billigstbieter statt die Bewertung langfristiger
Vorteile Uber die gesamte Vertragslaufzeit hinweg am Ende in der Regel zu einem hoéheren Preis flr die
offentliche Hand flihrt. Fiir den niedrigsten Preis zu optieren gefahrdet nicht nur die Qualitat der Arbeitsplatze
und die Preise, sondern bringt eine hohere Wahrscheinlichkeit des Bankrotts des Bieters oder seines
Subauftragnehmers mit sich, wodurch hohe Folgekosten verursacht werden. So haben beispielsweise danische
Gewerkschaften kirzlich die Einsparungen von 15-20% naher untersucht, die durch die Auslagerung lokaler
Pflegedienstleistungen erreicht wurden. Sie kamen zu dem Ergebnis, dass sich der Preisunterschied aus der
Anstellung von Beschiftigten mit geringerer Ausbildung sowie Teilzeitbeschiftigten, denen die Uberstunden
nicht bezahlt wurden, errechnete. Als Fazit wird festgehalten, dass die Einsparungen nur auf Kosten der
Beschaftigten und durch Einschriankung der Servicequalitdt moglich waren und ganz klar nur zu scheinbarer
Kostenreduzierung fihrten.

Wie der Bericht aus Irland® zeigt, weisen auch die irischen Vergaberegeln sehr wenige Verpflichtungen fiir Bieter
bzw 6ffentliche Auftraggeber betreffend soziale Standards auf. Vielmehr ist es ein Bereich, in dem ministerielle
Richtlinien, weiches Recht (,,soft law“) wie Rundbriefe, Empfehlungen uad und Verwaltungsermessen eine groRe
Rolle spielen. Es scheint auch keine systematische Datenerfassung zu geben, in welchem Ausmal
Modellklauseln verwendet und vor allem durchgesetzt werden. Klauseln betreffend die Einhaltung von
Verpflichtungen sind ihrer Natur nach vertragliche Vereinbarungen (und nicht Ordnungsrecht); folglich muss die
Durchsetzung von Ponalen anldsslich eines Vertragsbruches ebenso auf zivilrechtlichem Weg erfolgen (und
unterliegt damit den allgemeinen Grundsadtzen des Vertragsrechts inklusive dessen Auslegung und
Rechtsprechung durch Gerichte). Auch in diesem Zusammenhang zeigt sich die Kargheit an verlasslichen
Informationen, inwieweit solche Pénaleklauseln Giberhaupt eingesetzt und/oder durchgesetzt werden.

4 Geliefert von Bruno Monteiro — Instituto de Sociologia — Universidade do Porto
> Geliefert von Prof. Michael Doherty, Rechtsabteilung der Universitat Maynooth, Co. Kildare, Irland.
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Dieser Befund wird durch Statistiken des irischen Arbeitsinspektorats (NERA) bestarkt, die auf ein betrachtliches
Problem dauernder Nichteinhaltung von Verpflichtungen im Zusammenhang mit offentlichen Baustellen
verweisen. Beispielsweise fihrte NERA in der ersten Halfte von 2010 rund 191 Inspektionen im Bausektor durch,
bei denen die Einhaltung arbeitsrechtlicher Bestimmungen mit nur 43% bewertet wurde.® Es entsteht der
Eindruck, dass die 6ffentlichen Auftraggeber arbeitsrechtliche Bestimmungen eher als Pflichtliibung ansehen,
statt konkrete Anstrengungen zu unternehmen, diese durchzusetzen.’

Obwohl ein allgemeines Problem, scheint dieses besonders gravierend im Bausektor zu sein:

Erstens waren die Informanten der Meinung, dass sich 6ffentliche Auftraggeber im Zuschlagsstadium fast
ausschlieBlich mit der Frage des Preises beschaftigen und keine wirkliche Kontrolle unternahmen, wie der Bieter
seine arbeitsrechtlichen Verpflichtungen einzuhalten gedachte. Dieses Problem hat sich mit dem zunehmend
rauen Wirtschaftsklima noch verscharft.

Zweitens scheint es im Hinblick auf die vertragliche Natur von Arbeitsrechtsklauseln von Seiten der 6ffentlichen
Auftraggeber groRe Widerstande zu geben, Zuriickhalteklauseln beziiglich Zahlungen in Anspruch zu nehmen
aus Angst, in teure juristische Verfahren verwickelt zu werden.

Drittens wirft die Durchsetzung eine Vielzahl genereller Fragen auf. Die Durchsetzungsbehérden sind stark
davon abhingig, Informationen betreffend einer vermuteten Nichteinhaltung zu bekommen. Im Ergebnis
spielen hier die Gewerkschaften, soweit sie prasent sind, eine wichtige Rolle, um sicherzustellen, dass
MalRnahmen auch durchgesetzt werden. Allerdings nimmt der gewerkschaftliche Organisationsgrad in Irland, so
wie in den meisten anderen EU-Mitgliedstaaten, in den letzten Jahren ab, und die Gewerkschaften sind in den
meisten Sektoren relativ schwach (wenn (iberhaupt) présent. Die Abnahme der gewerkschaftlichen Fahigkeit,
ihre  traditionelle  Uberwachungsrolle einzunehmen, erhéht den Druck auf die staatlichen
Durchsetzungsbehdrden. Fiir letztere ist es insbesondere logistisch schwierig und sehr personalintensiv, Falle
gegen auslandische Dienstleister zu verfolgen, vor allem wenn diese nur fir einen befristeten Zeitraum in ihrem
Jurisdiktionsbereich tatig sind. Selbst wenn der Rechtsanspruch verfolgt werden kann, bleibt die Durchsetzung
von Exekutionstiteln gegen Unternehmen, die im EU-Ausland oder Drittstaaten niedergelassen sind,
problematisch.

Fazit: Obzwar die irische 6ffentliche Vergabepraxis Klauseln betreffend die Einhaltung von Arbeitsrecht einsetzt,
ist das Ausmal der effektiven Durchsetzung dieser Klauseln fragwirdig.

Folglich ergibt sich die Frage, ob und inwieweit durch die neuen Vergaberegeln die Einbeziehung von
Sozialklauseln in Vergabevertrage und die Maximierung sozialer Vorteile und gesellschaftlichen Mehrwerts
durch das Vergabeverfahren garantiert werden kann. Laut dem Europaischen Gewerkschaftsverband (EGB)
enthalten die neuen Regeln mehrere positive Aspekte:

e Sie schaffen eine starkere Plattform, um Schlisselforderungen durchzusetzen, wie die Einhaltung von
Kollektivvertragen, Arbeits- und Zahlungsbedingungen, Gesundheits- und Sicherheitsaspekten, das

6 Diese Zahlen betreffen nicht ausschlieRlich 6ffentliche Baustellen, allerdings wurde die Mehrzahl der Inspektionen laut
Auskunft eines NERA-Reprasentanten auf 6ffentlichen Baustellen durchgefiihrt.
http://employmentrightsireland.com/category/nera-national-employment-rights-authority/

7 Und tatsichlich fehlt in den Richtlinien fiir 6ffentliche Auftraggeber, die auf der nationalen Vergabe-Website zu finden
sind, jeder Hinweis auf die Einhaltung arbeitsrechtlicher Bestimmungen;

http://www.procurement.ie/publications?field publication type tid=Featured&field publication source tid=All&keys=

&page=1
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Angebot zur Weiterbildung der Arbeiter und von Lehrlingsplatzen sowie die Berlicksichtigung anderer
sozialer Kriterien.

e Sie vergroBern die Moglichkeit, Nachhaltigkeits- und anderes gesellschaftspolitische Kriterien
einzubeziehen.

e Sie tragen dazu bei, die alleinige Fokussierung auf das billigste Angebot und das verpflichtende Prinzip
der niedrigsten Kosten deutlich zu reduzieren.

e Sie schaffen eine gute Basis fir eine zuklinftige Vergabepolitik, die 6ffentliches Geld zur Férderung
integrativer sozialer und wirtschaftlicher Entwicklung, Beschéaftigung mit guter Qualitdt und fir
qualitative Dienstleistungen einsetzt.®

e Sie enthalten Ansatze, um die Transparenz in Subunternehmerketten zu verbessern.

e Sie sind ein Mittel, um Sozialdumping zu bekdmpfen.

Die Richtlinie legt Ziele im Hinblick auf soziale Uberlegungen fest. Allerdings hangt viel von der Umsetzung in
nationales Recht ab. Es muss einiges iberdacht werden, nicht nur wie soziale Anliegen garantiert bzw geférdert
werden®, sondern auch wie die Anwendungskontrolle und die Einhaltung der Mindestléhne verbessert werden
kdnnen.

3.1. Maoglichkeiten fiir die Beriicksichtigung soziale Anliegen

Die EU-Kommission bemiihte sich bereits 2011 um eine Klarung, wie soziale Anliegen in 6ffentliche Vertrage
Eingang finden konnten, indem sie ein Handbuch Uber sozial verantwortliche o6ffentliche Beschaffung
herausgab.!® Das Handbuch soll als Werkzeug fiir 6ffentliche Auftraggeber dienen, Waren und Dienstleistungs-
und Bauauftrage in sozial verantwortlicher Weise und im Einklang mit den EU-Gesetzen zu beschaffen. Es betont
auch den Beitrag, den offentliche Beschaffung zur Forderung groRerer sozialer Inklusion leisten kann. Obwohl
der Titel vielversprechend klingt, bleiben doch die guten Absichten der EU-Kommission ,den Markt in eine sozial
verantwortlichere Richtung zu lenken und so ganz allgemein zu nachhaltiger Entwicklung beizutragen” in den
engen Grenzen des verpflichtenden Zusammenhanges mit dem Auftragsgegenstand sowie des Dogmas des
Wettbewerbs zwischen den Mitgliedstaaten, der den Wettbewerb der Léhne umfasst und somit die
Anwendbarkeit der Kollektivvertrage einengt, gefangen.

Deshalb zielt der neue Artikel 18 Absatz 2 der Richtlinie darauf ab, die Einhaltung der Arbeitsbedingungen, die
am Ort der Werkerbringung gelten, sei es nach Kollektivvertrag, sei es auf gesetzlicher Basis, sicherzustellen.
Wenn dieser Artikel in richtiger Art und Weise umgesetzt wird, so sollten die neuen Bestimmungen die
Anwendung der Kollektivvertrdge am Arbeitsort im Rahmen eines O6ffentlichen Vergabeverfahrens
gewadhrleisten. Die Verpflichtung, dass Unternehmen die arbeitsrechtlichen Bestimmungen einhalten, trifft
namlich die Mitliedstaaten, nicht die lokalen, regionalen oder nationalen o&ffentlichen Behdrden. Die
Verschiebung von der beinahe verpflichtenden Anwendung des Billigstbieterprinzips zu einer optionalen
Verwendung von Sozialklauseln im Rahmen des Zuschlagsverfahrens bedeutet aber auch eine Herausforderung

8n Annex 14 der Richtlinie ist eine Liste betreffend ,soziale und andere spezifische Dienstleistungen” enthalten, die bis
zu oder mehr als 750 000 EUR betragen.

9 ,New EU framework on public procurement — ETUC key points for the transposition of Directive 2014/24/EU*, ETUC,
Brissel, Oktober 2014.

10 EU-Kommission (2011), ,,Buying Social: a guide to taking account of social considerations”, Briissel.
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flir Gewerkschaften und NGOs, die fir die Ausweitung der Regeln des offentlichen Beschaffungswesens
lobbyiert hatten; jetzt liegt es bei ihnen, den Finger am Puls der Zeit zu haben. Lokale, regionale und nationale
Regierungen haben nicht langer die Moglichkeit, sich hinter dem Dogma des Billigstbieters zu verstecken.

Der Einsatz von entsendeten Arbeitskraften im Rahmen der 6ffentlichen Beschaffung kann Konsequenzen mit
sich bringen, welcher Kollektivvertrag fiir das Unternehmen gilt, in Abhangigkeit von der nationalen Umsetzung
der Entsenderichtlinie. Ein Vertrag lGber 6ffentliche Beschaffung hingegen, der den Einsatz von entsendeten
Arbeitskraften untersagt, muss im Einklang mit dem gesamten Arbeitsrecht und den Kollektivvertragen
abgewickelt werden, die am Ort der Leistungserbringung gelten.

Es entsteht aber auch die Frage, wo soziale Uberlegungen ihren Platz haben; in allen Stadien des
Vergabeverfahrens oder nur in bestimmten Verfahrensabschnitten, wie zum Beispiel bei der technischen
Spezifikation oder bei den Ausfiihrungsbedingungen? Die Richtlinie bezieht sich in den unterschiedlichen
Verfahrensstadien nicht speziell auf Artikel 18 Absatz 2. Ein 6ffentlicher Auftraggeber kann die Einhaltung der
anzuwendenden Arbeitsbedingungen dadurch erreichen, indem er sie in der Leistungsbeschreibung festhilt.
Dennoch: Da Artikel 18 Absatz 2 eine klare Verpflichtung zum Ausdruck bringt und seine Einhaltung an
verschiedenen Stellen in den weiteren Verfahrensstadien tberprift wird, macht es Sinn, bei der Umsetzung ins
nationale Recht bereits einen Verweis auf verpflichtende Sozialaspekte im Stadium der technischen
Spezifikationen einzufiihren, da die Nichterfillung einer technischen Spezifikation ein sogenanntes ,K.O.-
Kriterium“ darstellt. Das bedeutet, dass der Bieter die Nichterfiillung nicht durch das Anbieten anderer
,Goodies”, wie zum Beispiel einen langeren Garantiezeitraum ausgleichen kann.

Vertragsausfiihrungsbestimmungen eignen sich insbesondere fiir soziale Aspekte, da bei ihnen kein
Zusammenhang mit dem Auftragsgegenstand gegeben sein muss. Laut Erwagung 99 konnen sie unter anderem
Ausbildung vor Ort oder die Bekampfung von Arbeitslosigkeit umfassen. Ein anderes wichtiges Kriterium ist die
Qualitat der Beschaftigten inklusive ihrer Organisation, Qualifikation und Erfahrung dort, wo die Qualitat der
Arbeitskrafte eine wichtige Auswirkung auf das Niveau der Auftragsausfihrung haben kann (Artikel 67 Absatz 2
lit b und Erwadgung 94).

Weiters kdnnen sie auch die Verpflichtung enthalten, wahrend der Auftragsausfiihrung Ausbildungsmanahmen
fir junge Personen oder Arbeitslose vorzusehen oder die wichtigsten Konventionen der ILO einzuhalten.
Lehrlingsausbildung ist ein wichtiges Werkzeug, um die Ziele der Europa 2020-Strategie flr ein kluges,
nachhaltiges und inklusives Wachstum zu erreichen. Sie gewahrleistet angemessene Ausbildung fir junge
Arbeitnehmerinnen im Hinblick auf Arbeitsqualitdt, technische Fahigkeiten, Arbeitsstandards und
Risikoprédvention. Deshalb sollte die Bereitstellung von angemessenen Jobs fiir die junge Generation im Zuge
des Zuschlagsverfahrens ein wesentlicher Aspekt sein, um die wichtige sozialwirtschaftliche Rolle der
offentlichen Auftraggeber mit Leben zu erfiillen. Diese Moglichkeit bestand schon bisher fir sie, wurde
allerdings durch die neue Richtlinie verstarkt, indem der Begriff des ,besten Qualitats-Verhaltnisses” eingefiihrt
wurde. Offentliche Auftraggeber sollten ermutigt werden, solche Zuschlagskriterien zu wihlen, die ihnen den
Einkauf von hochwertiger Arbeitsqualitat (Erwdgung 92) ermoglichen, wovon die Organisation, Qualifikation und
Ausbildung der Beschaftigten, die den Auftrag ausfiihren sollen, umfasst sind.

Im Hinblick auf die inakzeptabel hohe Arbeitslosenquote innerhalb der EU, insbesondere bei der jungen
Generation, ist die Politik der 6ffentlichen Auftragsvergabe ausschlaggebend, um solche Auftragnehmer zu
fordern, die Lehrlingsstellen anbieten. Diese Option wurde beispielsweise in Norwegen und Osterreich gewihlt,
wo das Angebot von Lehrlingsstellen durch das Bieterunternehmen ein Zuschlags- bzw Ausfiihrungskriterium
ist, um den Bestbieter zu bestimmen.
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Dennoch sollten die guten Beispiele nicht von dem Grundproblem ablenken, wie die Erfiillung gesetzlicher
Verpflichtungen liberprift wird bzw wie die 6ffentlichen Auftraggeber sie kontrollieren. Dass dies jedoch nicht
unmaoglich ist, zeigt ein anderes gutes Beispiel aus Osterreich, wo das ,Lohn- und Sozialdumping-
Bekdampfungsgesetz” eingefilhrt wurde, um strenge Kontrollen der Baustellen zu ermdglichen und die
verschiedenen kompetenten Behorden zu vernetzen, sowie die Information der Arbeiter Gber die Verletzung
von Kollektivvertragen zu verbessern und nicht zuletzt strenge Strafen vorzusehen.

SchlieRlich wurde der Begriff , Lebenszykluskosten” (Artikel 68) neu eingefiihrt. Die Anwendung dieses Konzepts
im Bausektor — von der Wiege bis zum Grab oder vom ReiRRbrett bis zur Umsetzung — hatte schon immer einen
engen Konnex zu Gesundheit und Sicherheit (beziiglich Lieferungen und Bauauftragen) fir alle Nutzerlnnen
(Arbeitnehmerinnen in der gesamten Produktionskette, die offentliche Hand und Letztverbraucherinnen).
Obwohl der Begriff der Lebenszykluskosten moglicher Weise nicht fir sozialen Schutz und Férderung eines
angemessenen Lohns geeignet sein mag, konnte der Aspekt der Gesundheit der Arbeitnehmerinnen ein
Anwendungsgebiet fiir gewerkschaftliche Aktivitaten sein.

3.2. Kennzeichnung und Zertifizierung

Qualitatskennzeichnungen sind eine Marke oder ein Design, das den Konsumentinnen erlaubt festzustellen, dass
ein Produkt oder eine Dienstleistung bestimmten Qualitatskriterien entspricht. Dieser Aspekt kann auch flr
Gewerkschaften wichtig werden, da soziale Kriterien den Markt erobern (beispielsweise eco-bau, Design flr
Alle). Solche Kennzeichnungen unterscheiden sich von unternehmerischer Sozialverantwortung (corporate
social responsibility), bei der es sich um eine freiwillige Entscheidung eines Unternehmens handelt, soziale
Anliegen in seine unternehmerischen Aktivitdten einzubeziehen. Ebenso ist es von einem ,,Sozialausweis” (social
statement) zu unterscheiden, der eine ex-post Bewertung der nachhaltigen Aktivitaten einer Firma darstellt. In
seiner Entscheidung ,Max Havelaar” entschied der Europaische Gerichtshof, dass ein offentlicher Auftraggeber
sich nicht auf ein spezifisches Kennzeichen beziehen darf, um im Rahmen des Zuschlags an den wirtschaftlich
glinstigsten Bieter mehr Punkte zu vergeben. Der Européische Gerichtshof bestatigte dabei seine Doktrin des
Zusammenhangs mit dem Auftragsgegenstand. Dieses Konzept ist nicht vereinbar mit der Spezifikation von
Kriterien, die sich auf den Produktionszyklus beziehen (zum Beispiel eine bestimmte Art der Verpackung); solche
Kriterien waren zwar sinnvoll fiir den Handel, ihnen fehlt aber der Zusammenhang mit dem Auftragsgegenstand.
Artikel 43 der neuen Richtlinie bietet nunmehr ein optionales System an, das das Erfordernis eines bestimmten
Kennzeichens als Nachweis dafiir, dass Lieferungen oder Dienstleistungen mit den geforderten sozialen
Kriterien Ubereinstimmen, zuldsst. Somit ist das enge Korsett der Rechtsprechung des Europaischen
Gerichtshofes nunmehr durch den Gesetzgeber etwas erweitert worden. Dennoch muss das Erfordernis eines
Qualitatskennzeichens immer noch einen Zusammenhang mit dem Auftragsgegenstand aufweisen. Die Kriterien
der Kennzeichen missen in einem offenen und transparenten Verfahren festgelegt werden, an dem alle
relevanten Stakeholder und dritte Parteien beteiligt sind. Auch wenn also die gesetzliche Regelung von
Zulassigkeitsvoraussetzungen fir soziale Kennzeichen grundsatzlich begriiBenswert ist, wird sich die konkrete
Anwendung voraussichtlich als schwierig erweisen, da die Bedingungen sehr eng gesteckt sind und die
Umsetzung optional ist.

Zertifizierung ist sicherlich auch eine Option, um ex-ante Kontrollen zur Sicherung von Qualitdtsstandards im
Bausektor zu ermoglichen. Allerdings muss ein besonderes Augenmerk darauf gelegt werden, wer die Standards
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festlegt. Ist es der zu regulierende Sektor, der dazu ermachtigt wird? In diesem Fall ware es klar, dass solche
Regeln eher weniger Gesundheits-, Sicherheits- oder Beschéaftigungsaspekten dienen sondern viel mehr zum Ziel
haben werden, die Kosten durch Minimierung der erforderlichen Standards zu senken. Werden die Standards
hingegen durch eine 6ffentliche Institution festgelegt, wobei Gewerkschaften oder Arbeitnehmerlnnenvertreter
ein Mitbestimmungsrecht im Verfahren haben, dann kdnnen sie eine wichtige Rolle bei der Definition von
Eignungs- und Ausfiihrungs- und Zuschlagskriterien im Rahmen der Standardisierung einnehmen.

Ein weiteres Instrument ist die Erstellung eine Auswahlliste (,short list“) von solchen Unternehmen, die
spezifische Qualitatskriterien erfillen, die von der zustandigen offentlichen Behorde festgelegt werden.
SchlieBlich kann auch die soziale Identitdtskarte ein Ansatz sein. Dabei handelt es sich um einen
individualisierten Arbeitnehmerinnenausweis, der sichtbare und sicher gespeicherte elektronische Daten
enthalt, um festzustellen, ob spezifische soziale Anforderungen (zB berufliche Qualifikation, Angaben zu
beschaftigungs-, sicherheits,- gesundheits-, ausbildungsrelevanten Daten, soziale Sicherheit und Versicherung)
durch den Arbeitgeber oder den Arbeitnehmer/die Arbeitnehmerin erfiillt werden. 1*

3.3. Richtlinien - nicht gesetzlich normierte Vereinbarungen

Auch wenn auf ersten Blick nicht gesetzlich normierte Vereinbarungen nicht geeignet erscheinen, 6ffentlich
Beschaffung ,,hoherer Qualitat” zu erreichen, so kénnen sie doch ein Ausganspunkt sein, um letzten Endes in
rechtsverbindliche Form gegossen zu werden. Oft zielen Vereinbarungen zwischen Gewerkschaften und
Unternehmen eines bestimmten Sektors darauf ab, Ausbildung und Qualitatssicherung auf der Baustelle zu
verbessern, deren Giltigkeit dann auf das ganze Territorium des Mitgliedstaates ausgedehnt werden (zB die
sogenannten ,Sozialklauseln“ in Kollektivvertrdgen in Finnland oder den Niederlanden, oder ,Towards 2016“ in
Irland). Dartber hinaus wird ein bedeutender Befolgungseffekt erreicht, wenn o6ffentliche Auftraggeber ihre
Beschaffungsabteilungen anweisen, bestimmte soziale Kriterien einzufordern und bei Nichtbefolgung diese
Unternehmen 6ffentlich anzuprangern (,,naming and shaming“).

Auf diese Weise konnen im Falle des 6ffentlichen Auftragswesens Richtlinien durch Behérden und Auftraggeber
als Ausgangspunkt insbesondere dort dienen, wo durch die féderale Struktur oder das Fehlen einer zentralen
Beschaffungsstelle verbindliche gesetzliche Regelungen nicht moglich sind. Unter solchen Umstdnden kénnen
Richtlinien die offentlichen Auftraggeber unterstiitzen. Die Nichtanwendung kdnnte mit zwei Folgenversehen
werden:

1) Notwendigkeit zur Rechtfertigung: Wenn der offentliche Auftraggeber die qualitdtsbezogenen
Richtlinien nicht anwendet, muss er erkldren, warum er das nicht tut.

2) Offentliches Anprangern: Gewerkschaften kénnten die Abweichung von in Richtlinien festgelegten
Qualitatsstandards veroffentlichen und eine schwarze Liste anlegen, in der aufgefiihrt wird, welche
Auftraggeber die Richtlinien nicht anwandten und welche schon.

11 Soziale Identititskarten in der europiischen Bauindustrie, Janner 2015, EFBWW, Endbericht
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3.4. Ausschluss von Bietern, die das geltende Arbeitsrecht nicht anwenden

Artikel 56 der Richtlinie bestimmt, dass der Auftraggeber dem wirtschaftlich glinstigsten Angebot den Zuschlag
verweigern kann, wenn der Bieter Artikel 18 Absatz 2 nicht erfillt. Daraus kann gefolgert werden, dass die
Reform fiir die einzelnen EU-Mitgliedstaaten die Mdoglichkeit eréffnet, verpflichtende Griinde fiir den Ausschluss
von Bietern vorzusehen, inklusive die Verletzung von Arbeitsrecht (in Ergdnzung zur Verletzung von
Steuerrecht). Diese Anderung erméglicht es 6ffentlichen Auftraggebern, Unternehmen effizient anzuprangern
und sie vom Bieterverfahren auszuschlieflen. Die Verwendung des Wortes , kann“ statt ,,muss” in Artikel 56 ist
ein offensichtlicher Widerspruch zu Artikel 18 Absatz 2, der ganz klar eine Verpflichtung festlegt.
Umsetzungsgesetze konnen bei der Klarstellung helfen, dass 6ffentlichen Auftraggebern dabei keine Wahl
zusteht: Ein Bieter, der Arbeitsrecht oder Kollektivvertrage am Erfillungsort nicht einhalt, ist auszuschlielRen.
Darliber hinaus verpflichtet Artikel 18 Absatz 2 den Mitgliedstaat, geeignete MaRnahmen vorzusehen. In diesem
Zusammenhang gibt Erwdgung 39 weitere Hinweise: Die entsprechende Verpflichtung kann sich in
Vertragsbedingungen inklusive den Ausfiihrungsbestimmungen widerspiegeln. Nichterfiillung der relevanten
Verpflichtungen kénne als schwere Verfehlung definiert werden und zum Ausschluss des Auftragnehmers
flhren.

Die Ausschlussgriinde werden in Artikel 57 noch naher definiert: Er er6ffnet die Moglichkeit, den Auftragnehmer
von der Teilnahme an einer Ausschreiung sowohl vor als auch wahrend des Verfahrens auszuschliefen, wenn
Artikel 18 Absatz 2 verletzt wurde und dies in geeigneter Form nachgewiesen wird. Schlieflich missen die
Mitgliedstaaten den Zeitraum festlegen, fir den der Ausschluss vom Vergabeverfahren gilt. Wenn der
Ausschluss nicht durch Gerichtsurteil anders festgelegt wurde, darf er nicht langer als drei Jahre ab Zeitpunkt
der Gesetzesverletzung erfolgen.

Folglich missen die Kriterien von Artikel 18 Absatz 2 als gleichwertige Grundsatze wie die bisher giltigen
Leitprinzipien der Transparenz, Nichtdiskriminierung und Angemessenheit angesehen werden.

Artikel 59 flhrt ein vereinfachtes Verfahren ein: Die Verwendung eines Einheitlichen Vergabedokuments (Single
Procurement Document, ESPD), das aus einer aktualisierten Eigenerklarung des Bieters als vorldufiger Nachweis
besteht. Es ist von hdchster Wichtigkeit darauf zu achten, wie die diesbeziigliche Umsetzung erfolgt. Der
Missbrauch dieses Dokuments ist relativ einfach und eine angemessene Verifizierung durch den o6ffentlichen
Auftraggeber oder einen verlasslichen Dritten ist ein Muss. Deshalb erscheint es sinnvoll, den Auftraggebern
eine gesetzliche Verpflichtung zur vertieften Angebotspriifung aufzuerlegen.

Eine der Schlisselfragen zum Verfahrensausschluss ist der erforderliche Nachweis. Ist der Ausschluss
beispielsweise gerechtfertigt, wenn Unternehmen wiederholte und schwerwiegende Mangel bei der Erflllung
von  oOffentlichen  Auftragen  aufweisen, weshalb es zur vorzeitigen  Vertragsauflosung,
Schadenersatzforderungen oder anderen Sanktionen bei einem friiheren Vertrag kam? Und muss ein solcher
Nachweis notwendiger Weise auf Erfahrungen im eigenen Land basieren, oder sind Missbrauche bei
grenziiberschreitendem Arbeitseinsatz oder Gesetzesverstofle in anderen Landern ausreichend? Ist es zum
Beispiel fir Deutschland moglich, einen Bieter auf Basis eines Negativberichts eines Luxemburger
Arbeitsinspektorats auszuschlieRen? Kann ein Unternehmen, das von den Gewerkschaften in Frankreich wegen
Nichteinhaltung von Arbeitsrecht vor Gericht gebracht wurde, auf Basis dieses Gerichtsurteils in Belgien
ausgeschlossen werden? 2 Es besteht die Notwendigkeit, die Vertragsverletzungsarten, den Umfang des
erforderlichen Nachweises, sowie die behordlichen Kompetenzen zu regeln. Auch sollte Gberlegt werden, den

12 Ein amtsbekanntes Beispiel ist Atlanco-Rimec. Dieser Unternehmer ist von verschiedenen zivil- und
verwaltungsrechtlichen Entscheidungen betroffen; konnen diese Entscheidungen in anderen Rechtsraumen als
berechtigter Ausschlussgrund dienen? (s. auch ,,Best Practice“-Teil des Handbuches).
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Auftraggebern eine gesetzliche Informationspflicht aufzuerlegen, um sicherzustellen, dass diese tberprifen, ob
der Bieter Sozialversicherungsrecht oder andere Gesetze verletzt bzw Sozialdumping begangen hat, soweit
relevante Datenbanken im jeweiligen Mitgliedstaat existieren.

3.5. Niedrigester Preis oder wirtschaftlich giinstigstes Angebot

Den niedrigsten Preis als einziges Zuschlagskriterium vorzusehen, mag dann kein Problem darstellen, wenn die
Eignungskriterien und die Vertragsbestimmungen arbeitsrechtliche, beschaftigungs- und gesundheitsrelevante
Aspekte beinhalten. Die Definition dieser Kriterien bereits bei der technischen und wirtschaftlichen
Leistungsfahigkeit hat den Vorteil, dass sie nicht mit dem Auftragsgegenstand im Zusammenhang stehen
miissen, sondern unternehmensspezifisch sind. Aulerdem handelt es sich um sogenannte K.O.-Kriterien, das
heilt, ihre Nichterflllung flihrt zum Ausschluss vom Vergabeverfahren. Auf Basis von Artikel 57 kénnen
Auftragnehmer auch ausgeschlossen werden, wenn sie Bestimmungen national oder international anerkannter
Sozialstandards verletzen. SchlieRlich kann vom Bieter auch eine Verpflichtungserklarung verlangt werden, dass
er die wesentlichen ILO-Arbeitsstandards erfiillt.

Die Richtlinie bereitet aber auch den Weg, die verpflichtende Anwendung des wirtschaftlich glinstigsten Preises
(MEAT — most economically advantageous price) vorzusehen. In diesem Zusammenhang fiihrt Artikel 67 Absatz
2 das Konzept des besten Preis-Leistungsverhaltnisses ein. Dieses Konzept wird als Gibergeordnete Bezeichnung
dafiir verwendet, was der Auftraggeber als die beste der angebotenen Losungen ansieht.

Eines der von der EU-Kommission angekiindigten Ziele war, die Balance zwischen dem Wunsch nach
Beriicksichtigung sozialer und umweltbezogener Aspekte einerseits und der Hintanhaltung von Behinderungen
des Binnenmarktes andererseits zu finden. Aus letzterem Grund hat die EU-Kommission leider nicht ein
spezielles Kapitel Gber verpflichtende Sozialklauseln inkludiert. Deshalb ist der Zuschlag auf Basis einer allein
kosten/preisbezogenen Uberlegung nicht vom Tisch.

Dies sollte allerdings Gewerkschaften nicht daran hindern, die Einbeziehung von Sozialaspekten bei der
nationalen Umsetzung zu fordern, da das Billigstbieterprinzip zu einer Abwaértsspirale bei Arbeitsbedingungen
und Servicequalitat fiihrt. Obwohl Preis bzw Kosten ein verpflichtendes Element darstellen, das vom
Auftraggeber zu bericksichtigen ist (Artikel 67), so kdnnen sie dennoch ein bestes Preis-Leistungsverhaltnis mit
zusatzlichen Qualitatskriterien im Sinne von Artikel 67 Absatz 2 vorsehen. Die Erwdgungen 97 und 99 der
Richtlinie definieren den Sinn von Art 67 wie folgt: ,Im Hinblick auf eine bessere Einbeziehung sozialer
...Uberlegungen in die Vergabeverfahren sollte es den 6ffentlichen Auftraggebern dariiber hinaus gestattet sein,
von Zuschlagskriterien oder Bedingungen fiir die Auftragsausfihrung betreffend die gemaR 6ffentlichem Auftrag
zu erbringenden Bauleistungen, Lieferungen oder Dienstleistungen in jeder Hinsicht ... Gebrauch zu machen.
Malnahmen zum Schutz der Gesundheit der am Produktionsprozess beteiligten Arbeitskrafte, zur Férderung
der sozialen Integration von benachteiligten Personen oder Angehorigen sozial schwacher Gruppen unter den
fir die Ausfihrung des Auftrags eingesetzten Personen oder zur Schulung im Hinblick auf die fir den
betreffenden Auftrag bendtigten Fahigkeiten konnen ebenfalls Gegenstand von Zuschlagskriterien oder von
Bedingungen fiir die Auftragsausfiihrung sein, sofern sie mit den im Rahmen des Auftrags zu erbringenden
Bauleistungen, Lieferungen oder Dienstleistungen im Zusammenhang stehen. Derartige Kriterien oder
Bedingungen kdnnen sich unter anderem auf die Beschaftigung von Langzeitarbeitslosen oder die Umsetzung
von AusbildungsmaRnahmen fiir Arbeitslose oder Jugendliche im Zuge der Ausfiihrung des zu vergebenden
Auftrags beziehen...”.
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Somit steht es den Mitgliedstaaten frei zu entscheiden, ob sie das Bestbieter (MEAT)-Prinzip im
Zuschlagsverfahren einfihren wollen und wenn ja, welche Sozialkriterien. Im Rahmen des
Umsetzungsverfahrens mag der Mitgliedstaat dazu tendieren, nur eine optionale Anwendung des
Bestbieterprinzips mit der Begriindung vorzusehen, dass es ansonsten zu Preiserhohungen kommt. Gegen diese
Argumentation bietet Artikel 67 Absatz 3 eine Losung, indem er das verpflichtende Bestbieterprinzip nur fir
bestimmte Sektoren vorsieht. Diese Option wurde in Osterreich geniitzt, indem das ausnahmslos verpflichtende
Bestbieterprinzip flr den Bausektor gilt.

In diesem Zusammenhang muss auch berlicksichtigt werden, dass die Einhaltung von Arbeits- und
Kollektivvertragsrecht am Ort der Vertragserfillung nicht als Kriterium zu sehen ist, das als Teil des Preis-
Leistungsverhaltnisses gewichtet werden konnte. Es handelt sich dabei viel mehr um jedenfalls zu erfiillende
Verpflichtungen.

3.6. Ungewohnlich niedrige Angebote

Erfahrungen zeigen dass im grenzlberschreitenden Kontext zumindest einige Unternehmen (und Arbeiter)
bereit sind, Arbeiten zu einem Lohn und unter Arbeitsbedingungen auszufihren, die weit unter den nationalen
Standards liegen, insbesondere im Bau-, Landwirtschafts-, Reinigungssektor und anderen
Dienstleistungskategorien.!® Dies kann zu ungewdhnlich niedrigen Geboten im Vergabeverfahren unter dem
Titel ,,Dienstleistungsfreiheit” fihren. Mehrere Lander haben sich bemiiht, dieses Problem zu bekdmpfen.

Die Richtlinie aus 2004 enthielt die Bestimmung, dass Auftraggeber eine Erklarung fir das ungewohnlich
niedrige Angebot im Hinblick auf verschiedene Aspekte verlangen kdnnten, unter anderem auch die
Anforderung, einen Nachweis zu erbringen, dass der Bieter die Bestimmungen zur Arbeitnehmersicherheit und
zu den Arbeitsbedingungen am Ort der Erflllung einhdlt. Um die Durchsetzung der Lohne und anderer
Sozialklauseln sicherzustellen, enthielt beispielsweise das deutsche Vergaberecht detaillierte Bestimmungen
bezliglich dieser Rechte und manchmal sogar die Verpflichtung des Auftraggebers, die Auftragnehmer zu
kontrollieren, insbesondere im Fall von ungewoéhnlich niedrigen Geboten, die in der Regel als Angebot festgelegt
wurden, das zumindest 10% unter dem nichstgereihten Angebot lag.**

In manchen Landern wird die Politik betrieben, die Arbeitsbedingungen nur im Fall von ungewdhnlich niedrigen
Angeboten zu Uberprifen, insbesondere in solchen Staaten, in denen die ILO-Konventionen nicht ratifiziert
wurden. In diesen Féllen gibt es nur einen ganz allgemeinen Verweis in der Vergabegesetzgebung, wonach
Arbeitsbedingungen der Vertragsparteien eben nur bei ungewdhnlich niedrigen Angeboten zu priifen sind. *°

Wie auch immer die Regelungen aussehen, wenden immer noch viel zu viele 6ffentlichen Auftraggeber das
Billigstbieterprinzip an und kiimmern sich wenig um soziale Zuschlagskriterien, nicht zuletzt wegen ihrer
finanziellen Restriktionen, aber auch wegen der miihsamen Verfahren und des Fehlens an kompetentem
Personal.

13 Cremers J. (2011) In search of cheap labour in Europe, CLR/International Books, Brussles/Utrecht

145, Schulten et al (2012)

15 Das estnische Vergabegesetz aus 2007 normiert, dass ,,im Falle, dass der Auftraggeber zu dem Schluss kommt, dass ein
auBergewdhnlich niedriges Angebot vorliegt, dieser Informationen iber die vereinbarten Vertragsbedingungen am Ort
der Erfullung betreffend den Schutz der Arbeiter und die Arbeitsbedingungen einzuholen hat.” (zitiert in Schulten et al,
2012). GroRbritannien, Lettland und Litauen haben dhnliche gesetzliche Bestimmungen.
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Wird sich diese Situation durch die neuen Regelungen verbessern? Der Wortlaut der Richtlinie sieht einen
Ausschluss von ungewdhnlich niedrigen Angeboten vor, die sich auch auf die Einhaltung mit den Verpflichtungen
nach Art 18 Abs 2 bzw in Art 71 (betreffend Subunternehmer) beziehen mag. Zuallererst muss in diesem
Zusammenhang die Frage beantwortet werden, inwieweit der offentliche Auftraggeber verpflichtet ist, die
Arbeitsbedingungen im Fall eines ungewohnlich niedrigen Angebots zu kontrollieren. Art 69 normiert
tatsachlich, dass in diesem Fall der 6ffentliche Auftraggeber verpflichtet ist, weitere Informationen beim Bieter
einzuholen, bevor er das Angebot ausscheidet. Wie schon der EGB richtiger Weise betont, miissen 6ffentliche
Auftraggeber keine Informationen einholen, die sich speziell auf Art 18 Abs 2 beziehen. Der EGB schlieRt daraus,
dass es sich um eine Gesetzesliicke handelt, die bei der Umsetzung ins nationale Recht moglichst geschlossen
werden sollte. In Fallen ungewohnlich niedriger Angebote miissen offentliche Auftraggeber systematisch
Informationen betreffend die Einhaltung von Art 18 Abs 2 einholen (vgl ETUC 2014).

Art 69 bezieht sich auf die Informations-Kooperation zwischen Mitgliedstaaten. Was die Arbeitsbedingungen
betrifft, so ist diese Zusammenarbeit wohl beschrankt auf Entsendesituationen, weshalb die Frage betreffend
den Umgang mit Fallen wiederholter Rechtsverletzungen, wie sie in Kapitel 3.4. erwdahnt werden, dadurch nicht
geldst wird.

3.7. Subvergabe und Externalisierung von Arbeitern - Entsendung,
Arbeitskraftevermittlung und andere Mittel der Auslagerung

In den letzten Dezennien wurden geniligend Falle gesammelt, um zu dem Schluss zu kommen, dass
Subunternehmerketten einer der Schlisselfaktoren fiir die Umgehung von Arbeitsrecht sind. Der
Berichterstatter des Europaischen Parlaments, Marc Tarabella hat deshalb das Konzept des ,,sozial nachhaltigen
Produktionsprozesses” ins Leben gerufen, den er als einen Prozess definiert, der die Einhaltung von Sicherheits-
, Gesundheits- und Sozialstandards beinhaltet. Deshalb schlug er vor, die Subunternehmerkette zu beschranken,
indem maximal drei Sub-Subunternehmer zulassig sind, und der Haftungsgrundsatz beziglich fundamentaler
Grundrechte, Gesundheits- und Sicherheitsstandards sowie des Arbeitsrechts fir die gesamte
Subunternehmerkette gilt. In diesem Sinne wurde ein gewisser Fortschritt erreicht, obwohl keine verpflichtende
Begrenzung der Subunternehmerkette in der Richtlinie zu finden ist.

Die Mitgliedstaaten sind nun gefordert, den neuerdffneten Handlungsspielraum zu niitzen, um geeignete
KontrollmaBnahmen betreffende die Einhaltung von Sozialstandards so weit wie méglich zu bericksichtigen. Art
71 bezieht sich auf die Bericksichtigung der Bestimmungen in Art 18 Abs 2 auch im Fall der Subvergabe.
Allerdings wurde die Bestimmung wegen ihrer Unbestimmtheit bereits kritisiert. Zwar legt der Artikel auf ersten
Blick den Grundsatz der Gleichbehandlung am Arbeitsplatz fest. Allerdings scheint er sich nur auf Angehorige
des jeweiligen Mitgliedstaates zu beziehen. Es bleibt offen, ob er im Fall von Arbeitnehmerentsendung
anwendbar ist. Auf den Europaischen Gerichtshof in einer Situation zu zahlen, in der der Gesetzgeber keine
transparente und klare Regelung getroffen hat, erscheint wenig vielversprechend. In seiner friiheren
Rechtsprechung (Ruffert) hat er geurteilt, dass ein 6ffentlicher Auftraggeber, der die Anwendung eines
Entgeltes, das in einem nicht allgemein verbindlich erklarten Kollektivvertrag festgelegt wurde, die
Entsenderichtlinie und den Vertrag tGber die Arbeitsweise der Union verletzt.
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Nach Meinung des Europdischen Gerichtshofs stellt eine solche Verpflichtung ein ,Hemmnis” fir die
Dienstleistungsfreiheit dar. Der EGB fasst zu Recht zusammen: ,Wenn die Logik der Interpretation des
Européischen Gerichtshofes betreffend die Richtlinie 96/71/EG strikt anzuwenden wére, so konnte der ganze
Komplex der neuen Vergaberichtlinie durch bestimmte Mitgliedstaaten ausgehebelt werden. Diese Konsequenz
wiirde aber wiederum die Frage nach der Legitimierung des Europaischen Gerichtshofes als Ko-Gesetzgeber
aufwerfen. Nach Inkrafttreten der neuen Richtlinie bleibt abzuwarten, ob ein weiterer Riffert-Fall noch moglich
ist (ETUC, 2014).

Deshalb muss der Einsatz entsendeter Arbeiter im Rahmen der 6ffentlichen Auftragsvergabe genau geprift
werden. Eine einfache Eigenerkldarung durch den Subunternehmer sollte nicht ausreichen. Die Richtlinie
betreffend die Durchsetzung der Richtlinie 96/71/EG stellt klar, in welcher Konstellation die Entsendung
Anwendung finden kann. Briefkastenfirmen ohne eigene Niederlassung im Herkunftsland und Unternehmen,
die standig entsendete Arbeitskrafte einsetzen, konnen sich nicht auf die Bestimmungen der Richtlinie 96/71/EG
berufen. Als Konsequenz daraus muss sich ergeben, dass die Arbeiter als inlandische Arbeiter behandelt werden.
Art 71 Abs 6 stellt klar, dass die Ausschlussgriinde auch fiir Subunternehmer gelten und definiert die
Bedingungen naher: Die Haftung kann auch fir Subunternehmer festgelegt werden. Im Falle einer Verletzung
von [LO-Arbeitsstandards und Standards, die in Annex X der Richtlinie angefiihrt werden, kann der
Auftragnehmer gesetzlich verpflichtet werden, den Subunternehmer auszutauschen. Diese Bestimmungen
konnen auch auf die Lieferanten ausgedehnt werden. Das heift, dass ein Lieferant bei Verletzung der Standards
nach Art 18 Abs 2 im Zuge der Erfiillung eines Liefervertrages ebenso verpflichtend ausgeschlossen werden kann.
In der Tat, schon allein die Feststellung, dass solche Praxen verfolgt werden und vergleichbare Missbrauche in
anderen Mitgliedstaaten stattgefunden haben, sollte bereits ausreichen, um derartige Kandidaten aus dem
Verfahren auszuschlieBen.

Schlieflich sollte auch die Tendenz, durch Einsatz von unbeschrankt langen Subunternehmerketten die
Verantwortung des Hauptauftragnehmers zu verwdassern, mit einer gesetzlichen Beschrankung gestoppt
werden. Dies kénnte beispielsweise durch Einschrankung auf der Ebene der Subunternehmer erfolgen. Darliber
hinaus sollte der Bieter verpflichtet werden, die wesentlichen Teile des Auftrages selbst zu erfillen und den
Auftraggeber vor jedem Wechsel eines Subunternehmers um Zustimmung zu bitten. SchlieBlich sollte die
Haftung des Hauptauftragnehmers klar gesetzlich festgelegt werden. Das heif3t, dass im Fall der Schlecht- oder
Nichterflllung der Generalunternehmer haftbar ist. Diese Haftung ist derzeit in den Mitgliedstaaten sehr
unterschiedlich geregelt. Was auf ersten Blick oft als strenge Regelung erscheint, halt der Priifung nicht stand.
Dies ist zum Beispiel in Osterreich der Fall, wo die Haftung im Fall des Bankrotts des Subunternehmers endet.
Ohne das Bestehen von Unterstiitzungsfonds (in Osterreich der Insolvenz-Entgeltfonds) wiirden die Arbeiter
schlicht und einfach um ihren Lohn gebracht. Deshalb sollte dem Rat von Marc Tarabella gefolgt werden, namlich
eine Haftung des Generalunternehmers unabhidngig vom wirtschaftlichen Status der Subunternehmer
einzufihren, das heiRt also unbeschrankte bzw strikte Haftung.
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3.8. Ausblick

Seit der Griindung der Europaischen Wirtschaftsgemeinschaft im Jahre 1957 stellte der Grundsatz der Waren-,
Personen, Dienstleistungs- und Kapitalverkehrsfreiheit die wesentliche Saule fiir die Schaffung eines groRen
einheitlichen Europaischen Binnenmarktes dar. Deshalb war der Ansatz der Gemeinschaft im Wesentlichen von
okonomischen Gesichtspunkten getragen, auch wenn die sechs Griindungsmitglieder der Gemeinschaft die
sozialen Aspekte flr die Zukunft nicht vernachlassigten. Die dahinterstehende Idee war ein duales System mit
der Europdischen Wirtschaftsgemeinschaft auf der einen Seite — verantwortlich fiir die Schaffung eines
einheitlichen Binnenmarktes -, auf der anderen Seite die Mitgliedstaaten, die ihre unterschiedlichen nationalen
Sozialsysteme und Systeme der Kollektivvertragsverhandlungen oder Mindestlohnfestsetzung beibehielten,
wodurch eine wechselseitige Verbesserung der Wirtschaftsentwicklung und des europdischen Sozialmodells
sichergestellt werden sollte. Leider wurde diese Idee nie Wirklichkeit und durch die EU-Erweiterung, die
Marktliberalisierung, die Zunahme von Migrationsarbeitern und die global agierende Industrie auRer Kraft
gesetzt. Diese Entwicklungen fiihren zu zunehmend negativen Einfliissen auf die Arbeits- und Lohnbedingungen
im Bausektor. AuRerdem geht die Liberalisierung Hand in Hand mit der AulBerkraftsetzung von Ordnungsrecht.
Als Ersatz daflir werden schlaue (,,smarte”) Instrumente bevorzugt: Selbstregulierung und Selbstreinigung sind
die neuen, sanften Lenkungsmafinahmen, die auf EU-Ebene vorgeschlagen werden

Diesen Tendenzen muss von Seiten der Gewerkschaften ein Riegel vorgeschoben werden, insbesondere auf dem
Bausektor mit seinen Besonderheiten, wie hohe Mobilitat, seine arbeitsintensive Natur, der spezifische und
komplexe Produktionsprozess, die zahlreichen unterschiedlichen Arbeitseinsatzplatze, die hohe Unfallhdufigkeit
und die Formen des Sozialbetrugs. Deshalb ist die effiziente Kontrolle der Einhaltung von
Sozialversicherungspflicht, Arbeits- und Entlohnungsbedingungen, Anwendung von Gesundheits- und
SicherheitsmalRnahmen, sowie das Angebot von Weiterbildung der Arbeiter und Lehrlingsausbildung ein Muss.

Im Hinblick auf die weiterhin anhaltende angespannte Lage der 6ffentlichen Haushalte und des wirtschaftlichen
Drucks, der auf die Auftraggeber ausgeiibt wird, konnte eine Schlussfolgerung sein, dass die Einrichtung einer
Kontrollinstitution notwendig ist, die die Aufgabe hat, die Vertragserfillung beider Vertragsparteien zu
Uberwachen: Sowohl den Auftraggeber, als auch den Auftragnehmer inklusive aller Subunternehmer. Das
konnte eine Regulierungsbehérde oder ein Vergabestaatsanwalt sein. Um den neueingefiihrten Schwerpunkt
auf soziale, Gesundheits- und Sicherheitsaspekte in die Realitdit umzusetzen, muss die Einbeziehung von
Gewerkschaften als Vertreter der Arbeitnehmerlnneninteressen als ein wichtiges gemeinsames Ziel auf EU-
Ebene angesehen werden.

16 Als Ausgangspunkt oder gutes Beispiel kénnte das nationale Abkommen in GroRbritannien zwischen den
Gewerkschaften und der Bauindustrie dienen: http://www.njceci.org.uk/national-agreement/
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4. Der Europadische Gerichtshof und soziale Aspekte bei der éffentlichen
Auftragsvergabe - Ein Uberblick

4.1. Einleitung

Die Regelungen und Verfahren fir die o6ffentliche Auftragsvergabe haben seit dem Beginn des
Binnenmarktprojekts Mitte der 1980-er Jahre in der damaligen Europdischen Wirtschaftsgemeinschaft eine
wesentliche Rolle gespielt. Ziel der Regulierung offentlicher Auftragsvergabe war es, Projekte, die durch die
offentliche Hand finanziert wurden, fiir den gesamten Binnenmarkt zu 6ffnen. Deshalb lancierte die Europaische
Kommission ein Gesetzespaket, das aus Richtlinien flir 6ffentliche Bauauftrdge, Dienstleistungen und
Konzessionen, bestand. Die Vergaberegelungen sollten einen gesetzlichen Rahmen bieten, der sowohl den
Zugang fur alle europdischen Unternehmern zu offentlichen Vertragen als auch effizienten o6ffentlichen
Mitteleinsatz garantierte.

Die Regelungen sollten einen wichtigen Einfluss auf die Wirtschaftsleistung der EU haben. In den friihen 1990-
er Jahren stellte die Europdische Kommission die Entwirfe zur Vergabegesetzgebung als eine rein , technische”
Angelegenheit dar, die nicht durch soziale oder Umweltaspekte , beeintrachtigt” werden sollte. Die offizielle
Version lautete, dass EU-Gesetze neutral bezliglich sozialen Anliegen im Vergaberecht seien, solange die
Prinzipien der Nichtdiskriminierung, Transparenz und Gleichbehandlung eingehalten wiirden. Die wesentliche
Begriindung lautete, dass die effektivste Art, Steuergelder zum groRten Gemeinwohl auszugeben, in der
Anwendung des Billigstbieterprinzips liege. Als Konsequenz davon wurde die 6ffentliche Auftragsvergabe fir
lange Zeit von diesem engen Dogma des niedrigsten Preises dominiert ohne die Auswirkungen auf Arbeitnehmer

und die Umwelt zu beachten.

Hingegen sind und waren jene Auftraggeber, die soziale oder Umweltkriterien anwenden wollten, nach wie vor
mit einem aufwandigen Verfahren konfrontiert. Haufig wurde das Zuschlagsverfahren vom Europdischen
Gerichtshof fir nichtig erklart. Dennoch bestand immer eine enge Verknlpfung zwischen den
Arbeitnehmerlinnenrechten und Projekten der 6ffentlichen Auftragsvergabe, da der GroRteil dieser Projekte
durch bezahlte Arbeit ausgefiihrt wird und die Lohnkosten und Arbeitsbedingungen im Rahmen der
Angebotsabgabe kalkuliert werden miissen. Aulerdem haben mehrere Mitgliedstaaten eine lange Tradition,
ihre Vergabe zur Férderung von verschiedenen sozialpolitischen Zielen zu niitzen (Ahlberg und Bruun, 2012).

Die Richtlinien als solche basierten auf Artikeln und Prinzipien, die mit dem Binnenmarkt und der
Rechtsprechung des Europdischen Gerichtshofes in Zusammenhang stehen. Uber die Jahre hat dieser
ausgefihrt, wie die Artikel der Vertrdge der Europaischen Union und die Prinzipien der wirtschaftlichen
Grundfreiheiten im Bereich des Vergaberechts auszulegen sind. In manchen Fallen akzeptierte der Europaische
Gerichtshof den Begriff der sozialen Aspekte bei Vergabeverfahren. So zum Beispiel im Fall Europdische
Kommission gegen Frankreich (C-225/98), in dem er die Moglichkeit des Auftragnehmers, Arbeitslosigkeit zu
bekampfen, als zuséatzliches Zuschlagskriterium akzeptierte, obwohl es keinen Zusammenhang mit dem
Auftragsgegenstand aufwies.

In anderen Fallen hingegen, vor allem solchen, die sich auf entsendete Arbeiter bezogen, zeigten die Europdische
Kommission und der Europdische Gerichtshof (seit 1980), dass sie den Umgang mancher Mitgliedstaaten mit
verpflichtenden sozialpolitischen (oder umweltpolitischen) Zielen im Vergabebereich einschranken wollten.
Einige der Entscheidungen des Europdischen Gerichtshofes verwasserten die anwendbare Sozialgesetzgebung
und die Moglichkeiten, die Vertragseinhaltung durch die Mitgliedstaaten zu kontrollieren. Dies gilt insbesondere
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fiir die Kompetenz der Mitgliedstaaten, verpflichtende Arbeitsstandards festzulegen, die fiir alle Unternehmen
gliltig sind und fir all jene, die bezahlte Arbeit innerhalb ihres Territoriums leisten.

Ergdnzend wurden Teile des nationalen regulatorischen Rahmens (bezlglich Arbeitsstandards und -
bedingungen), basierend auf Arbeitsrecht und Kollektivvertragen, einseitig vom Europaischen Gerichtshof
aufgehoben. In Vertragsverletzungsverfahren, bei denen Rechte der Arbeitnehmerinnen vor dem Europdischen
Gerichtshof in Frage gestellt wurden, schien dieser den in nationalen Systemen verankerten Arbeitsbedingungen
fir die industriellen Beziehungen wenig Bedeutung beizumessen, selbst wenn die Bieter gleich behandelt
wurden. Die Urteile des Europdischen Gerichtshofes betreffend Entsendung (insbesondere in den Fallen
Luxemburg und Riiffert) verursachten eine Situation, in der nationale Dienstleister die verpflichtenden Gesetze
einhalten missen, wahrend auslandische Dienstleister ihnen nicht unterliegen. Der EGB fasste 2008 zusammen,
dass das Riffert-Urteil die Vergaberichtlinie 2004 vollig aulRer Acht liel3, die ausdriicklich die Anwendung von
Sozialklauseln gestattete.

Das Urteil anerkannte nicht das Recht der Mitgliedstaaten und Auftraggeber, Instrumente der o6ffentlichen
Auftragsvergabe gegen unfairen Wettbewerb bei Arbeitsbedingungen bei grenziberschreitender
Leistungserbringung einzusetzen, da diese als unvereinbar mit der Entsenderichtlinie eingestuft wurden. Auch
negierte er das Recht der Gewerkschaften gleichen Lohn und Arbeitsbedingungen und die Einhaltung
kollektivvertraglich vereinbarter Standards zu fordern, die am Ort der Leistungserbringung des entsendeten
Arbeitnehmers gelten, nicht diskriminierend fiir alle Bieter und unabhangig von deren Nationalitat, die Gber die
in der Entsenderichtlinie anerkannten Minimumstandards hinausgingen.

4.2. Kurzer Uberblick

Die Entscheidungen des Europdischen Gerichtshofes betreffend Sozialklauseln in 6ffentlichen Vertragen hatten
Uber die Jahre einen entscheidenden Einfluss auf die Revision der Vergaberichtlinien und haben auch den
Interpretationsrahmen der nationalen Gerichte geformt. In dem folgenden Uberblick werden wir einige der
wichtigsten Entscheidungen und legislativen Akte der Europdischen Kommission und des Europdischen
Gerichtshofes zusammenfassen.

Einer der friihesten Falle unter dem alten Regime der Richtlinie des Rates 71/305/EEC mit wesentlicher
Bedeutung fur Auftragsvergabe und soziale Aspekte war der sogenannte Beentjes-Fall (C-31/87) aus dem Jahr
1988. Das Verfahren beruhte auf einem nationalen Fall des Bieters gegen den holldndischen Staat. Der
Europdische Gerichtshof entschied, dass ein soziales Kriterium in Bezug auf die Auftragsausfiihrung, das vom
Zuschlagsempfanger die Einstellung langzeitarbeitsloser Personen verlangte, im Rahmen des
Zuschlagsverfahrens fiir einen 6ffentlichen Vertrag verwendet werden kann, wenn es mit den einschlagigen
Bestimmungen des Gemeinschaftsrechtes im Einklang steht. Der Europaische Gerichtshof stellte fest, dass , die
Bedingung beziiglich die Einstellung von Langzeitarbeitslosen mit der Richtlinie vereinbar ist, wenn sie keinen
direkten oder indirekten diskriminierenden Effekt auf die Bieter aus anderen Mitgliedstaaten der Gemeinschaft
hat. Eine zusatzliche spezifische Bedingung dieser Art muss in der Ausschreibung erwahnt werden.”

Diese Meinung wiederholte der Europdische Gerichtshof im Fall Nord-Pas-de-Calais (C-225/98). In diesem
Zusammenhang ist es wichtig zu erwdhnen, dass es sich um einen Fall der Europaischen Kommission gegen den
franzosischen Staat handelte. Die Europadische Kommission versuchte, das Beentjes-Ergebnis zu neutralisieren,
das sich beziiglich sozialer Uberlegungen positiv niedergeschlagen hatte. Die ausschreibende Region hatte in
ihren Ausschreibungsbedingungen den Nachweis des Auftragnehmers betreffend seine Fahigkeit zur
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Bekdmpfung lokaler Arbeitslosigkeit als Zuschlagskriterium aufgenommen. Die Europdische Kommission
argumentierte, dass beschéaftigungsbezogene Kriterien als Ausfiihrungskriterium zuldssig seien, nicht aber als
Zuschlagskriterium. Der Europdische Gerichtshof wies das Argument zuriick, da die Europadische Kommission
nicht beweisen konnte, dass das Kriterium diskriminierend wirkte oder dass es nicht in der Ausschreibung
veroffentlicht worden war. Laut Europaischen Gerichtshof durften o6ffentliche Auftraggeber ein solches
Zuschlagskriterium vorsehen, solange es im Einklang mit den fundamentalen Prinzipien des
Gemeinschaftsrechts stlinde; insbesondere mit dem Recht auf Nichtdiskriminierung.

Dabei ist zu bericksichtigen, dass sich beide Fille auf allgemeine Bedingungen der ,,Sozialpolitik” bezogen und
nicht auf Arbeitsbedingungen oder andere Bestimmungen betreffend Arbeitnehmerinnenrecht. Die
Entscheidungen des Europdischen Gerichtshofes bestatigten also nicht, dass die Festlegung von
Arbeitsbedingungen mit der Richtlinie vereinbar sei. Die Schlussfolgerungen, die die Europdische Kommission
aus diesen Fallen zog, waren daher widersprichlich. Nach ihrer Mitteilung Uber die Auslegung des
gemeinschaftlichen Vergaberechts kénnen soziale Uberlegungen im Vergaberecht nur als subsididres, nicht
entscheidendes Zuschlagskriterium festgelegt werden, das also nur dann zum Zuge kommt, wenn die Angebote
ansonsten gleichwertig sind.?’

Der nachste hier interessante Fall wurde 2002 entschieden, der sich inzwischen auf die in den frilhen 90-er
Jahren Uberarbeiteten Richtlinien bezog (insbesondere Richtlinie 92/50). Im Fall Concordia Bus Finnland gegen
Helsingin (C-513/99) anerkannte der Europaische Gerichtshof das Recht des o&ffentlichen Auftraggebers,
umweltbezogene Bedingungen als Zuschlagskriterien festzulegen. Die Bedeutung dieses Urteils ist zweifach:
Erstens anerkannte der Europédische Gerichtshof, dass die Zuschlagskriterien nicht ausschlieBlich
wirtschaftlicher Natur sein miissen, zweites hielt er fest, dass , die Richtlinie 92/50 fur den Auftraggeber nicht
die Moglichkeit ausschliel3t, Kriterien anzuwenden, die sich auf die Erhaltung der Umwelt beziehen, wenn er
den wirtschaftlich glinstigsten Preis ermittelt, solange diese Kriterien im Einklang mit den verfahrensrechtlichen
Bestimmungen der Richtlinie 92/50 festgelegt werden, insbesondere was ihre Veroffentlichung betrifft”. Die
Bedeutung des Urteils geht weit Gber den Einzelfall hinaus. Denn der Europdische Gerichtshof formulierte einen
Bezugsrahmen fiir 6ffentliche Auftraggeber; solche umweltbezogenen Kriterien diirfen beriicksichtigt werden,
wenn sie im Zusammenhang mit dem Auftragsgegenstand stehen, keine unbegrenzte Ermessensfreiheit fiir
den Auftraggeber zulassen, ausdriicklich in der Auftragsbeschreibung oder in den Vertragsbedingungen
angefiihrt sind und schlieBlich mit den Grundprinzipien des Gemeinschaftsrechts vereinbar sind, insbesondere
mit dem Prinzip der Nicht-Diskriminierung.

In einem Fall des Jahres 2003 (Wienstrom gegen Osterreich, C-448/01) wurde folgende Begriindung angewandt:
Danach sieht Richtlinie 92/50 vor, dass nicht jedes Zuschlagskriterium, das durch den Auftraggeber festgelegt
wird, ausschlieBlich wirtschaftlicher Natur sein muss. Dennoch kam der Europdische Gerichtshof zu dem
Ergebnis, dass eine Vertragsverletzung vorlag, da die Ausschreibungsunterlagen nicht ausreichend spezifiziert
waren, um feststellen zu kdnnen, dass die Kriterien von den Bietern erfiillt wurden.

Im Fall Lianakis (C-532/06) stellte der Europaische Gerichtshof fest, dass Eignungs- und Zuschlagskriterien klar
zu unterscheiden sind. AulRerdem miissen zur Gewahrleistung der geforderten Transparenz und Nicht-
Diskriminierung alle Kriterien und ihre Gewichtung, die der offentliche Auftraggeber bei der Feststellung des
wirtschaftlich giinstigsten Preises in Anschlag zu bringen beabsichtigt, im Vorhinein veréffentlicht werden. Das
heiRt aber auch, dass der Ermessensspielraum des Auftraggebers eingeschrankt wird und eine Bevorzugung
eines ,sozialeren” Angebotes unzuldssig ist, soweit dies nicht ausreichend detailliert im Vorhinein festgelegt
wird.

17 Mitteilung der Kommission tber die Auslegung des gemeinschaftlichen Vergaberechts und die Méglichkeiten zur
Beriicksichtigung sozialer Belange bei der Vergabe offentlicher Auftrage /* KOM/2001/0566 endg. */
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Um die Belastung lokaler offentlicher Auftraggeber bei der Festlegung von Zuschlagskriterien und deren
Gewichtung abzufedern, wurde dazu Gibergegangen, sich statt auf die technische Spezifikation zur Beschreibung
des Auftragsgegenstandes auf Kennzeichen (,label”) zu beziehen. Im Fall Max Havelaar (C-368/10) lieRR der
Europdische Gerichtshof grundsatzlich zu, dass soziale und umweltbezogene Kriterien — im gegenstandlichen
Fall Produkte aus organischem Anbau — bevorzugt werden diirfen. Auf einen Vertrag im Bausektor umgelegt
bedeutet die Entscheidung, dass ein Unternehmen, dessen Produkt der technischen Spezifikation entspricht,
kein Oko-Kennzeichen haben muss. Es geniigt der Nachweis, dass das Produkt der geforderten Spezifikation
entspricht. Unter Beriicksichtigung der groRRen Zahl an nationalen und europdischen Kennzeichen erwéachst der
Entscheidung eine zweifache Bedeutung: a) 6ffentliche Auftraggeber diirfen Sozialkriterien einfiihren und b) die
verwaltungstechnischen Anforderungen an Unternehmen sind eingegrenzt, da sie nicht spezielle Kennzeichen
erwerben missen, sondern nur nachweisen missen, dass sie die geforderten Qualifikationen erbringen kdnnen.

Das Bewusstsein ihrer Vorreiterrolle beziiglich sozialer Aspekte hat bei 6ffentlichen Auftraggebern auf foderaler
und lokaler Ebene zugenommen. So legte Nordrhein-Westfalen fest, dass der Mindestlohn in allen 6ffentlichen
Vergabevertragen zur Anwendung kommen muss. Die Stadt von Dortmund interpretierte diese Bestimmung
dahingehend, dass alle Subauftragnehmer unabhangig vom Firmensitz und dem Ort der Auftragserbringung den
deutschen Mindestlohn einzuhalten haben.

In diesem Fall lagerte die deutsche Staatsdruckerei den wesentlichen Auftragsgegenstand an ein polnisches
(Tochter)Unternehmen aus. Der Europdische Gerichtshof entschied, dass in einem solchen Fall deutsche
Mindestlohne nicht anwendbar sind. Aus dem Gesichtspunkt des internationalen Rechts erscheint es auf ersten
Blick klar, dass die Jurisdiktion eines Mitgliedstaates an seinen Grenzen endet. Allerdings bezog sich der
Europiische Gerichthof nicht auf diese Uberlegung, sondern stellte auf die Binnenmarktprinzipien ab. Eine
Begriindung, die zynisch wirkt, wenn er feststellt, dass die nationale Gesetzgebung lber das hinausgeht, was
erforderlich ist, um das Ziel des Arbeithehmerinnenschutzes zu verwirklichen, wenn ,,...feste Mindestlohne zur
Anwendung kommen, die dem entsprechen, was zur Sicherung eines angemessenen Einkommens fir deutsche
Arbeitnehmer im Hinblick auf Lebenshaltungskosten in diesem Land notwendig ist, das aber in keinem Verhéltnis
zu den Lebenshaltungskosten in dem Mitgliedstaat steht, in dem die Dienstleistung, die Vertragsgegenstand ist
(in diesem Fall Polen), erbracht wird. Dadurch wird es Subunternehmern aus anderen Mitgliedstaaten verwehrt,
einen Wettbewerbsvorteil aus den Lohnunterschieden zu ziehen.”

Die Lektion, die aus diesem Fall gelernt werden kann, ist zweifach: Erstens halt der Europdische Gerichtshof am
Gedanken des Vorrangs von Wettbewerb zwischen den Mitgliedstaaten gegeniiber allen anderen Prinzipien
fest. Zweitens sollten offentliche Auftraggeber, um eine derartige Ingerenz durch den europdischen Ko-
Gesetzgeber zu vermeiden, verpflichtet werden, dem Generalunternehmer mit der Erbringung des wesentlichen
oder des ganzen Vertragsgegenstandes zu beauftragen. Erganzend sollten Subunternehmerketten gesetzlich
beschrankt werden.

Diese Mallhahmen kdnnten unlauteren Lohnwettbewerb auf Kosten der Arbeitnehmerinnen vermeiden.
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4.3. Die Auswirkungen der ,Externalisierung” von ArbeitnehmerIlnnen -
ausgelagerte Beschiftigung: Entsendung, Auslagerung (,,out-sourcing”),
Eingliederung - Arbeitskrafteiiberlasser (,in-sourcing), Personalvermittler

Mit der Gesetzgebung zur Entsendung beschaftigte sich eine Vielzahl von Gerichtsurteilen des Europdischen
Gerichtshofes. Das Ergebnis dieser Falle hat gezeigt, dass sowohl des Gerichtshof, als auch die Europaische
Kommission eine einengende Interpretation der Entsenderichtlinie anstrebten, mit bedeutenden Folgen fiir die
offentliche Beschaffung.

Die Mitgliedstaaten haben unterschiedliche Ansatze gewahlt, in welchem Ausmal die Aus- bzw Eingliederung
durch offentlichen Auftraggeber zuldssig ist. So legte beispielsweise Belgien fest, dass Giberlassene Arbeitskrafte
akkreditiert werden und eine Mindestausbildung vor Einsatz erhalten miissen. In Norwegen und Osterreich plant
der Gesetzgeber, dass Subvergabe und Leiharbeit gleichzusetzen sind. Dadurch wird das zuldssige Ausmal an
Externalisierung von Arbeiten automatisch beschrankt. Dennoch zeigt die Erfahrung in einigen Mitgliedstaaten,
dass die Beschrankung der zuldssigen Auslagerung von Werkteilen nicht ausreicht, um den Druck auf die Lohne
abzumildern. Als ein Beispiel sei England genannt, wo der Auftragnehmer in der Regel die Haftung fiur die
Einhaltung der Vertragsbedingungen inklusive der Vertragsstrafen fiir Nichteinhaltung auf die Subunternehmer,
also das schwachste Glied in der Kette, Ubertragt.

In einigen Fallen beschrankte die Interpretation der EU-Vertragsbestimmungen zur Dienstleistungsfreiheit durch
den Europaischen Gerichtshof (wie es in den Fallen Riffert und Laval offenkundig wird) die Méglichkeit,
Arbeitsstandards durch Mechanismen wie Kollektivvertrdge oder Sozialklauseln in den 6ffentlichen
Beschaffungsvertrdgen festzulegen (Van Hoek and Houwerzijl 2011). Diese Entscheidungen nehmen also direkt
Einfluss auf die Moglichkeit, verpflichtende Bestimmungen betreffend Arbeitsbedingungen zu treffen. Die
Kernfrage ist daher, was es fir Sozialkriterien bedeutet, mit EU-Recht vereinbar zu sein. Die behauptete
Neutralitdt bedeutet nach Laval und Riffert, dass der o6ffentliche Auftraggeber im Fall des Einsatzes von
entsendeten Arbeitskraften die Teilnahme am Ausschreibungsverfahren ,nicht davon abhangig machen kann,
dass jede Art von giltigen Kollektivvertragen bericksichtigt wird“, eine Einschrankung, die fir
Arbeitnehmerlnnen, die von lokalen Unternehmen eingesetzt werden, nicht gilt (Ahlberg&Bruun, 2012).

Auch im Fall Europédische Kommission gegen Luxemburg (C-319/06) ist der Europaische Gerichtshof
diesbezliglich unverblimt. Seiner Ansicht nach ist die Liste der Entsenderichtlinie betreffend
Arbeitsbedingungen taxativ und nicht eine Mindestfestlegung. In Erwagung 32 halt der Europdische Gerichtshof
fest, dass der Umfang der vom nationalen Gesetzgeber festlegbaren Verpflichtungen insofern beschrankt ist, als
es nur solche sein dirfen, ,die durch ihre Natur und ihre Zielsetzung zwingenden Griinden des 6ffentlichen
Interesses dienen”. Seiner Meinung nach haben die Mietgliedstaaten daher nicht die Kompetenz, einseitig tiber
die Minimumbestimmungen hinaus, die in der Entsenderichtlinie festgelegt sind, weitere Bedingungen im
offentlichen Interesse festzulegen. Diese Einschrankung durch den Europdischen Gerichtshof bedeutet in der
Praxis, dass ein hoherer Schutzstandard als er in der Entsenderichtlinie® festgelegt ist, auf auslindische
Unternehmen und deren entsendete Arbeitskrafte nicht anwendbar ist. Wie bereits weiter oben erwdhnt,
schafft die Rechtsprechung des Europaischen Gerichtshofes eine Situation, in der ausldndische Dienstleister
verpflichtenden Bestimmungen des nationalen Rechts nicht nachkommen miissen, wahrend sie von nationalen
Dienstleistern sehr wohl einzuhalten sind.

18 Erwidgung 17: ,Die im Gastland geltenden zwingenden Bestimmungen {iber ein MindestmaR an Schutz diirfen jedoch
nicht der Anwendung von Arbeitsbedingungen, die flr die Arbeitnehmer giinstiger sind, entgegenstehen.”
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Diese Rechtsvereinheitlichung durch den europdischen Ko-Gesetzgeber ist aus Sicht der Gewerkschaften
inakzeptabel, da es den guten Willen der Auftraggeber und des nationalen Gesetzgebers untergrabt, unfaire
Arbeitsbedingungen zu bekdampfen: Auf der einen Seite Arbeiter, auf die die lokalen Kollektivvertrage
anzuwenden sind, auf der anderen Seite jene aus anderen EU-Mitgliedstaaten, die mit niedrigeren Léhnen
abgespeist werden dirfen. Bei einer derartigen Interpretation des Binnenmarktes, die an der ,Marktzugangs-
Doktrin“ festhalt, werden die sozialen Spannungen zunehmen. Die Schlussfolgerung des Europdischen
Gerichtshofes im Fall Bundesdruckerei gegen Stadt Dortmund (C-549/13) ist der zynische H6hepunkt der
Marktdoktrin: ,,Durch die Anwendung fixer Mindestl6hne... und die damit verbundene Verhinderung, dass
Subunternehmer aus anderen Mitgliedstaaten den wettbewerblichen Vorteil aus der jeweilig unterschiedlichen
Entlohnungshohe lukrieren kdnnen, bedeutet, dass die nationale Gesetzgebung lber das hinausgeht, das
notwendig ist, um das Ziel des Arbeitnehmerschutzes zu erreichen.”

Ein dhnlicher Fall (C-115/2004) ist noch beim Europaischen Gerichtshof zur Vorabentscheidung anhangig. Das
Postunternehmen RegioPost GmbH klagte die Stadt Landau wegen der verpflichtenden Anwendung von
Mindestlohnen, die im Landestariftreuegesetz Rheinland-Pfalz in Form eines Tarifs von 8,70 Euro festgelegt
waren. Im Hinblick auf den Riffert-Fall legte das Gericht Koblenz dem Européischen Gerichtshof die Rechtsfrage
vor und nahm den Standpunkt ein, dass dieser Mindesttarif gegen EU-Recht verstolRen konnte, da er einen
Marktausschluss flir Unternehmen aus anderen Mitgliedstaaten, in denen niedrigere Lohnniveaus bestehen,
bedeuten kénnte. Da das fragliche Gesetz nur Mindestlohne fir 6ffentliche Auftrdge und nicht fiir private
festlegt, handelt es sich auch nicht um einen allgemein anwendbaren Mindestlohn. Eine Entscheidung dazu wird
noch in diesem Jahr erwartet. In diesem Fall ist allerdings erstens berlicksichtigen, dass es sich um eine
gesetzliche Festlegung im Sinne von Artikel 3 Absatz 1 der Entsenderichtlinie, also um eine staatliche MaRnahme
und nicht um einen Kollektivvertrag handelt. Zweitens gilt seit 1.1.2015 ein gesetzlicher verpflichtender
Mindestlohn von 8,50 Euro im gesamten deutschen Bundesgebiet. Deshalb sind zumindest ab diesem Zeitpunkt
alle Voraussetzungen des Artikel 3 Absatz 1 der Entsenderichtlinie erfillt.

Weitere Hoffnungen lasst das jingste Urteil im Vorabentscheidungsverfahren C-413/13 betreffend
Scheinselbstandige aufkommen. Darin bestatigt der Europdische Gerichtshof, dass Mindestléhne und
Arbeitsbedingungen, die in Kollektivvertragen festgelegt sind, auch auf Scheinselbstandige anwendbar sind.
Dieser Fall ging von einem Rechtsstreit der hollandischen Vereinigung FNV KIEM aus, die die Einstufung von
freiberuflichen Musikerlnnen als individuelles Einzelunternehmen als rechtswidrig angriff. Nach dem
hollandischen Wettbewerbsrecht waren die Gewerkschaften nicht berechtigt, kollektive Abschlisse betreffend
das Entgelt fiir selbstiandige Musikerlnnen mit deren Arbeitgebern auszuhandeln. Der holldndische
Kollektivvertrag legte hingegen nicht nur die Entlohnung von Angestellten fest, sondern auch von deren
Vertreterlnnen, die ihre Aktivitdten im Rahmen eines Dienstleistungsvertrages ausiibten, die deshalb im
Rahmen des Ubereinkommens nicht als ,Angestellte” zu sehen sind (selbstindige Vertreterinnen). Die
Entscheidung des Gerichtshofes halt fest, dass Scheinselbstindigen, mit anderen Worten,
Dienstleistungserbringern, in einer vergleichbaren Stellung wie Arbeitnehmerinnen die im Kollektivvertrag
festgelegten Arbeitnehmerinnenrechte zustehen.

Der letzte Fall, der in diesem Zusammenhang von Interesse ist, betrifft Finnland, wobei polnische Arbeiter nicht
ausreichend entlohnt wurden (Sdhkoalojen ammattiliitto ry gegen Elektrobudowa Spétka Akcyjna, C-396/13).
In seinem Urteil betonte der Europdische Gerichtshof, dass die Arbeitsbedingungen, die entsandten
Arbeitnehmerinnen zustehen, durch gesetzliche Regelung des Gaststaates festgelegt werden miissen (solange
diese Bedingungen ,allgemein anwendbar, verpflichtend und transparent” sind). In diesem Fall bestritt der
auslandische Subunternehmer, dass die Gewerkschaften des Gaststaates berechtigt waren, ein
Gerichtsverfahren einzuleiten, da die Bedingungen der Arbeitsvertrage direkt auf gesetzlichen Regelungen des
Gaststaates beruhten. Der Europaische Gerichtshof hatte somit die Frage zu entscheiden, ob das Recht auf
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effektiven Rechtsschutz im Sinne der Europdischen Menschenrechtscharta beziglich Anspriichen aus der
Entsenderichtlinien durch ein Gesetz des Gaststaates blockiert werden kann (das die Ubertragung von
Klagerechten aus Anspriichen aus einem Arbeitsverhaltnis verbot). Der Europaische Gerichtshof anerkannte die
verfahrensrechtliche Rechtsposition der Gewerkschaften im Gaststaat, die ihnen nach dem finnischen
Verfahrensrecht zustand und die die Entsenderichtlinie klar regelt. Fragen betreffend Mindestlohne sind nach
dem Recht des Gaststaates zu beurteilen, was immer das Recht bestimmt, das auf das Arbeitsverhaltnis
anzuwenden ist. Auf Basis dieser Entscheidung kann ein Unternehmen vor das Gericht des Gaststaates gebracht
werden, was direkte Auswirkungen fir zukiinftige Ausschreibungen in diesem Land haben kann.

Jedenfalls muss der Einsatz von entsendeten Arbeitskraften sorgfaltig untersucht werden. Die neue Richtlinie
betreffend die Durchsetzung der Richtlinie 96/71 (Richtlinie 2014/67/EU) stellt die Umstdnde klar, in denen
Entsendung zuldssig ist. Unternehmen ohne eigenen Sitz im Herkunftsland (Briefkastenfirmen) und Firmen, die
das Instrument der Arbeitnehmerlnnenentsendung permanent einsetzen, konnen sich nicht auf die
Bestimmungen der Richtlinie (2014/67/EU) berufen. Da Erwagung 37 der neuen Richtlinie aber weiterhin die
,Marktzugangsdoktrin” des Europdischen Gerichtshofes ibermaRig betont, erscheint es besser, die Umsetzung
ins nationale Recht zu vermeiden.
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5. Best practices

Precondition for the recording of best practices within the framework of this project was that they can
demonstrate a tangible and measurable positive real output with regard to social considerations within
the public procurement procedure.

5.1. Preventive measures to avoid that the public procurement procedure is
abused/circumvented

France

Key point/background — Black list

The law relating to the posting of workers was introduced in July 2014 (loi n°2014-790 du 10 juillet
2014) to reinforce the controls and penalties against undertakings employing posted workers at
conditions less advantageous than local workers.

Description of the measure in discussion/already in place

One element of this new legislation is the introduction of a black list, which will be published on a
website. This list contains for a maximum time limit of two years all companies which have breached
the above mentioned law, i.e. have been convicted for illegal employment. The requirement of
publishing this information is imposed by the judge when deciding that a breach of labour law has
occurred. The internet website is to be put into force by the Ministry of Labour.

Ireland

Key point/background — Exclusion from public procurement
The Irish public procurement market is undergoing a period of transformation. Traditionally, a semi-
centralised procurement system operated in Ireland with various central government departments,
local authorities and semi-state bodies held individually responsible for their own procurement
requirements. The formalisation and establishment of a new Office of Government Procurement
(“OGP”) indicated a national movement towards a centrally controlled purchasing system. The OGP
commenced operations in 2014, and together with four key sectors (Health, Defence, Education and
Local Government), takes responsibility for sourcing all goods and services on behalf of the Public
Service. The three overriding goals of the office are:

e Tointegrate procurement policy, strategy and operations in one office,

e To strengthen spend analytics and data management,

e To secure significant savings

Description of the measure in discussion/already in place
Within the process of adopting the three new EU public procurement Directives, the OGP launched
a public consultation on the transposition of the new Directives on 31st October 2014.
The OGP is now considering how it will transpose the discretionary clauses laid out in the 2014 EU
Procurement Directives. The OGP considers a mandatory exclusion of economic operators from
procurement procedures for a certain time-span in the following transgressions:

e poor performance,

e submission of low-tenders and

e failure to comply with employment legislation.
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Italy

Key point/background — White list

One of the biggest problems in public tenders in Italy is the existence of corruption and criminal
organizations” interests in public procurement procedures.

In the course of the last 30 years many governments have attempted to fight this phenomenon. In
2010 the government adopted a measure called “White List”.

Description of the measure in discussion/already in place

To fight corruption, the government established a new agency called ANAC (National Anti-
Corruption Authority) in 2014. The tasks of ANAC are to prevent corruption in public administration
bodies as well as to control and supervise public procurement.

To support this measure, a White List was established. In the White List are registered those
companies that are authorized to participate in public procurement procedures as contractors or
subcontractors. Every employer, employee or supplier active on a worksite, having any form of
contract relation to the contractor, must be checked as to links with criminal organizations.

The authorisation is subject to various controls and can be revoked. Companies which are cancelled
from the list are prohibited to take part in public procurement procedures.

The precondition to be cancelled from the list is that the companies or persons with legal liability in
the company have been condemned for corruption, fraud, or are suspected or involved in
investigations related to connection with criminal organizations.

The White List also takes into account criteria relating to good reputation with regard to the
company as a whole as well as to the members of the management. The White List is managed by
the “Prefettura” (territorial entities of the central government) and is accessible to public
authorities.

Italy

Key point/background — Centralised procurement body

Public procurement in Italy is characterised by a very inhomogeneous federal structure. Therefore,
the government envisages a massive reduction of the number of public administration agencies that
can call for tenders (actually about 30,000). This large number of entities makes it difficult to control
public tenders (for instance, what kind of tenders, based on which standards, the quality level of
work performed, duration of a worksite). This unstructured approach brings about a lack of control
as well as criminal infiltration and corruption.

Description of the measure in discussion/already in place

The aim is to strongly reduce the number of bodies which can call for tenders, merging them in order
to ensure the best quality of procedures and technical specification as to design and management
of public procurement procedures as well as more control opportunities with regard to the contract
performance.
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Malta

Key point/background — Exclusion from public procurement; black list

The government aims to tackle precarious employment in the procurement of public works by
means of a new legal notice (L.N. 65 of 2015. Public procurement (Amendment) regulations, 2015).
It notes that companies breaching public procurement regulations or the Employment Act could be
liable to being blacklisted for between six months and two years.

Description of the measure in discussion/already in place

The measure is to be carried out by the Director of Employment and Industrial Relations who shall
request the Commercial Sanctions Tribunal to blacklist an individual from participating in
procedures for the award of public contracts if he:

(a) has been found guilty of an offence in terms of the Employment and Industrial Relations Act; (b)
has failed to provide employees with a written contract of service;

(c) has failed to provide employees with a detailed pay slip containing all relevant details;

(d) failed to deposit wages or salaries by direct payment on the employee’s bank account;

(e) fails to provide the relevant bank statements of wages and salaries deposited and copies of
detailed pay-slips which are to be made available as and when required by the Director of Industrial
and Employment relations;

(f) has subcontracted a public contract to another person employing the same employees of the
principle contractor to carry out the same or similar duties for the execution of the said public
contract.

In the run-up to introducing this legal notice, the government blacklisted two companies from
public contracts for two years because of precarious work. During this time period the convicted
party will be banned from bidding for government tenders.

Since the beginning of 2015, bidders for public contracts have also been obliged to offer a minimum
hourly rate equivalent to the basic wage for civil servants.

Finally, the government has increased the number of inspectors to carry out more frequent onsite
inspections.

UK

Key point/background - Blacklisting

In the UK procurement practice is somewhat elusive from the involvement of trade unions.
Comparable to ltaly, a vast number of public administration agencies exists which all have their
own processes and minimal governance.

Description of the measure in discussion/already in place
Some UK public bodies have written into procurement procedures statements on blacklisting due
to the persecution and exclusion of trade union members carrying out legitimate trade union
business on the grounds of health and safety. Some Statements are worded more strongly than
others. An extract from Cambridge City Council is below:
‘Cambridge City Council deplores the illegal practice of blacklisting within the construction industry
and will ensure that any company known to have been involved in blacklisting practices that have
not indemnified their victims will not be invited to tender for contracts until they have:
1 Identified the steps taken to remedy blacklisting for all affected workers
2 Identified the steps taken to ensure blacklisting will not happen again
3 Given assurances that they do not employ individuals who were named contacts involved
in “The Consulting Association”, providing black lists with members of trade unions to
private companies.
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UNITE’s view is that all public bodies can adopt this practice with one common statement on this
key blacklisting issue. There is legislation already in place to allow for this all be it not very strong
and it is a known fact that the companies involved in the UK blacklisting scandal have not been
subject to any penalties. On blacklisting there are 3 key issues that need to be addressed —

e Stopping blacklisters tendering for public funded contracts.

e Public bodies having the ability to terminate contracts, if a company is found to be

blacklisting after the contract award.
e Heavy and realistic fines for perpetrating companies.

UK/Scotland

Key point/background - Combat black-listing

In Scotland certain companies offer a list of persons that engage in trade union’s activities against
payment. This practice is prohibited by the Employment Relations Act 1999 (Blacklists) and by the
Trade union and Labour Relations (Consolidation) Act 1992.

Description of the measure in discussion/already in place

In order to ensure that blacklisting is not used in connection with the performance of public
contracts in Scotland, the government put in place two measures:

Any company which engages in or has engaged in blacklisting of employees or potential employees
is considered to have committed an act of grave misconduct in the course of its business and should
be excluded from bidding for a public contract.

The contract will be terminated if a supplier is found to have breached relevant blacklisting
legislation during the course of the contract.

Switzerland

Key point/background — Positive and negative list

Today the provisions on Public procurement are regulated on two distinct legal levels (federal and
cantonal level): in the “Bundesgesetz (iber das 6ffentliche Beschaffungswesen” (BB, federal) and
the” Interkantonale Vereinbarung lber das 6ffentliche Beschaffungswesen” (IV6B). Both provisions
are in process of reform.

In order to allow the contracting authorities to control the compliance with the contract conditions
and to better comply with the target of sustainable procurement, as much transparency as possible
about the bidder market has to be obtained. This includes knowledge about the location of contract
performance and of production as well as about the whole delivery and sub-contractor chain. Self-
declarations by the bidders are not sufficient, an in depth examination by the contracting authority
is necessary. To support this control, a positive list has been established in some cantons and a
negative list is aimed to be established at the occasion of the transformation of the new Directive
into Swiss law by the Trade Unions.

Description of the measure in discussion/already in place

The positive list includes all companies that have undergone an in-depth control and have proven
to fulfil all legal conditions in order to participate in public procurement procedures. Such a list has
been established in the Kanton of Zurich by the Trade Union “Unia” in order to ensure the
subcontractor’s accountability. The Trade Union aims at implementing this kind of positive list also
for the procurement sector. The list should include only those companies which are not in breach
with their obligations of payment of social security contributions, taxes, as well as minimum tariffs.
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Moreover, the establishment of a negative list is planned, which enumerates all excluded bidders.
This comprises bidders that violated working condition standards and other relevant legal
obligations (social or wage dumping, discrimination) within the last 10 years. Such companies shall
not be allowed to participate in public procurement procedures for this time span (i.e. 10 years).
This centralised negative list shall be maintained for the whole territory of Switzerland and
constantly be up-dated. Details should be regulated by way of ordinance.

5.2. Legislative measures to fight social dumping practices - fair level
playing field

Austria

Key point/background — Combat against social dumping, equal pay for equal work in the same
place

The construction sector is characterised by mobile working conditions and the employment of
workers coming from the whole EU, often sent by companies without establishment in the country of
the construction site. This offers a wide field of application of different, often unfair, labour conditions
and wages.

Point of departure: An actual case

Members of the Financial Police, inspecting a building site came across 21 Polish, four Hungarian and
one Slovenian citizen, who were carrying out dry wall installation work. Based on the written results
of the interrogations it was established that the contracts for work were false, and by declaring “bogus
self-employment” attempts had been made to conceal the true nature of the working relationships.

Legal assessment of the case: The Financial Police carries out inspections to check whether the
Austrian wage provisions are adhered to. Here too, it must actually be checked on the basis of
circumstances, whether the workers involved are “bogus self-employed”, hence, workers who only
pretend to be self-employed, but who in reality are employees. If this is the case it will be checked
whether the wages the people concerned receive, at least correspond to the relevant collective
agreement (here: building and construction industry—workers). If the applicable basic wage is
undercut, it is a case of wage dumping. The pretence client, who is in fact the employer, would then
be confronted with a high administrative fine and moreover could expect procedures to withdraw the
trade licence respectively—if it concerns a foreign employer—being banned from being active in
Austria for several years.

Description of the measure in discussion/already in place

In order to prevent unfair labour conditions when awarding construction works within public
procedure, companies that were held liable by an administrative decision have to be excluded of the
bidding procedure, as they cannot fulfil the specification criteria. Non-fulfiiment of specification
criteria is a knock-out reason.

Requiring the adherence to Austrian wages is one thing, their practical implementation another. It
had only been provided for that workers could assert their entitlements under civil law. A posted
Hungarian iron bender for example who continues only to be paid in accordance with

Hungarian provisions for his work in Austria, may sue for the difference to the Austrian Collective
agreement for the building and construction industry. However, practice shows that this has hardly
ever happened. In most cases, workers earn more abroad than in their native country, hence the
incentive to claim the difference does hardly exist. Apart from that workers must expect that they will
no longer be employed once they lodged their claim. Hence, in case of short-term posted or cross-
border transferred workers, the sheer possibility to assert any claims themselves is not suited for
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enforcement. Moreover, the risk of the employer is very low. At worst he has only to pay what he
would have to pay in the first place. Hence, trade unions and chambers of labour have requested for
years that Austria sets up an official control mechanism with the power to impose sanctions if the
wages and salaries provided for are not adhered to.

In 2011, Austria implemented the Anti-Wage and Social Dumping Act (Lohn- und
Sozialdumpingbekdampfungsgesetz — LSDB-G), which stipulates a wide range of possibilities for the
public administration to supervise the compliance of Austrian legislation referring to wages. This law
is inspired by the principle of “equal pay for equal work in the same place” in order to prevent
competition at the expense of wages. As the Posting of Workers Directive also includes cross-border
transfer, this principle also applies to temporary workers, who are transferred/loaned from one
Member State to another.

The LSDB-G now includes an official control mechanism for the wages and salaries provided for. Most
provisions refer exclusively to employers from other EU and third countries with no establishment in
Austria, employing workers with usual working place in Austria, posted to Austria or within a
temporary employment agreement. Central provision is that any such employer has to pay the wages
as set in the relevant legal (by law or ordonnance) or collective agreement. Any violation is regarded
as an administrative statutory offence and penalised.

This mechanism does not only apply to posted but to all workers. That means, if a domestic employer
underpays his workers, he can expect sanctions. However, the competence of the authorities varies.
Whilst the local control for cross-border workers who have been posted or transferred is carried out
by the Financial Police, workers, who have their usual place of work in Austria, are checked by the
respective Regional Health Insurance Fund. If the Regional Health Insurance Fund finds that wage
dumping exists, it will notify the regional administrative authority. The latter will then take legal action
and, if applicable, impose the penalty on the employer.

In cases with cross-border reference, the Financial Police will in general not file the complaint itself,
but use a separate institution at the Regional Health Insurance Fund, in Vienna the so-called LSDB
Competence Centre. The Financial Police will therefore carry out a rough check on site and then
forward the file to the LSDB Competence Centre to conduct an in-depth check. If the latter finds that
the determined basic wage has been undercut, it will file a complaint.

Apart from the authorities mentioned, the Construction Workers’ Holiday and Severance Pay Fund is
also called to carry out checks and file complaints within the scope of its responsibility.

The level of sanctions orientates itself on the Aliens’ Employment Act. The penalties range between €
1,000 and € 10,000 for each employee. In case of wage dumping affecting more than three workers,
the range of penalties per employee is automatically increased. In this case, it lies between € 2,000
and € 20,000 per employee, and in the case of repeated infringement between € 4,000 and € 50,000.

Concrete example for the calculation of penalties: If a construction company would speculate that by
underpaying wages provided for by the collective agreement it would obtain a competitive advantage
over its competitors and if inspectors find that wage dumping on the building site has taken place in
case of 5 workers, the employer’s minimum penalty would be € 10,000 (2.000 x 5) respectively the
penalties would range between € 10,000 to € 100,000. In the case of repeated infringement, the
minimum penalty would be € 20,000 and the range of penalties € 20,000 to € 250,000. The employer
could also expect his trade licence to be withdrawn or—in case of a foreign employer—being banned
from working in Austria for at least one year.

However, the application of the law was hampered by the fact that it mainly depended on the

workers” willingness to initiate proceedings in case of abuse.

Therefore, in 2015, the LSDB-G has been amended according to the requests of Austrian Chamber of

Labour and Trade Union in order close loopholes relating to control and workers” information:

e Extension of the above mentioned authorities” power of control: besides the basic salary they are
empowered to assess the correctness of compensation for overtime, extra allowances, special
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remunerations and bonuses. Before the recast, they were only competent to control the
correctness of the basic salary.

e |fthe employer is not able to provide the wage records on the construction site, the new penalties
amount from 1000€ to 10 000 € per worker. Thus, the non-provision of records is threatened by
the same penalties as the non-payment of the correct wages.

e The statutory period of limitation for cases of wage dumping has been extended from one to
three years. Hence, unpaid wages and connected legal titles can be called up for the last three
years.

e The limit of prosecution has also been extended from 1 to 3 years. Within this time span the
competent authorities can enact onsite controls and refer eventual violations to the
administrative authorities.

e In case that wage dumping against a worker has been legally established by the regional
administrative authority (authority of first instance), all the employees of the relevant company
have to be informed. This measure was deemed to be necessary in order to assure that all
employees become aware of the eventual incorrectness of their payment roll and are able to seek
redress.

France

Key point/background — Ex-ante in depth control

The Social Security Act (loi n°2013-1203 du 23 décembre 2013 sur le financement de la sécurité
sociale) was amended in 2013 to reinforce the liability of contracting authorities for ex-ante in depth
control.

Description of the measure in discussion/already in place
Prior to the award of a contract amounting to a sum above 3000 euro, the contracting authority has
e to check if the client contractor has fulfilled all social and tax obligations;
e to ask for the necessary documents to prove that the future client company is in conformity
with social and labour law and has not been convicted for illegal employment;
e to check if the client contractor has paid the due social security contributions.

In case the contracting authority did not comply with this control liability, it is jointly held liable for
the due contributions if it turns out that the client contractor employs illegal workers.

Germany

Key point/background — Combat against abusive wage cutting and control mechanisms
Construction and other services, which are comprised by the workers” posting law, are only allowed
to be attributed to such companies, which have signed a written obligation that they will pay their
employees the remuneration amounting to the sum and corresponding to the conditions determined
in the tariff contract to which the employee is bound under the workers” posting law. This legal
obligation is set in 14 of the 16 German Lander.

Description of the measure in discussion/already in place

As for other cases, where tariffs do not exist, the minimum wage of 8,8 € as set specifically for public
procurement contracts has to be applied in case of public tenders outside the scope of application of
sector-specific minimum wages. In Bremen (one of the German Lander), the federal legislator has
established a central “special commission minimum wage” liable for the implementation and control.
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For this purpose, the federal law provides that the contracting authority has to agree with the
contracting company that the tendering authority is allowed to undertake controls and to assess the
payroll accounting, relating to the workers employed for the accomplishment of the public contract.
Furthermore, it has to be agreed that the contracting authority is empowered to question the workers
on the wages paid and their working conditions.

Moreover, § 16 al. 3 of the Tariff Adherence and Public Procurement Act of Bremen stipulates the
general obligation of all contracting authorities to inform the “special commission minimum wage”
about any awarded construction or service contract. The special commission registers these
informations by an electronic collection system. The choice of control samples is further undertaken
by the special commission on basis of the reported contracts. Within the selection process focus is
put on such cases of public contracts which are typical for low wage sectors. The control is carried out
by the contracting authority in close cooperation with the “financial control black labour”, responsible
for minimum wage controls outside public procurement.

In case that these controls reveal breaches threatened by penalties, they are reported to the
competent authority “finance control black labour”.

Moreover, within the context of sanctions specifically applying in public procurement cases, the
federal law foresees a contractual penalty amounting to 1% for each breach of the minimum tariff, in
case of repeated breaches up to 10% of the value of the contract value. The main contractor is liable
for the abiding by the tariff applicable by the sub-contractors, which are employed for the execution
of the contract. If manifold breaches occur, the contracting company may be dismissed without notice
and asked for damages compensation.

And finally: The contracting company can be banned from any further public procurement procedure
for an exclusion period of 2 years by a respective registration in the public procurement register.
Similar central control authorities exist in federal laws of Berlin, Nordrhein-Westfalen and Hamburg .

Italy

Key point/background - Combat against irregularity in payments of salaries and contributions

The construction sector in Italy is characterized by a low level of workers' rights. This fact is linked to
several reasons. The most important one being that in general the award criteria applied in public
procurement procedures is the lowest price. Trade Unions CGIL,CISL,UIL engage to improve the
relevant legislation. Abuse of workers goes hand in hand with contribution evasion, unclear labour
relations, absence of controls on construction sites by competent authorities, attempts of infiltration
by organized crime in public procurement, lack of respect of health and safety measures especially
with regard to subcontractors.

Description of the measure in discussion/already in place

To fight against abuses of payment of salaries and contributions, the Italian Public Procurement Act
states that every company participating in a public procedure must produce a document certifying
that payments of contributions to public social insurance agencies were correctly disbursed, including
insurance against work injuries and pension contributions. This document is issued by “Cassa Edile”
in accordance with national insurance companies for safety and pensions. “Cassa Edile” is a part of
the bilateral relationship entity. It is a bipartite organism composed by Trade unions and employers’
representatives of national collective agreements (Sistema Bilaterale delle Costruzioni) and it is an
entity established by the national collective agreement for construction workers that ensures the
payment of a part of the workers' salary, such as vacation pay and other rights established by
collective agreements.

This relevant document is called “DURC” (Certification of Labour Compliance, Documento Unico di
Regolarita Contributiva).
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If companies cannot provide this document to the contracting authority, they are automatically
excluded from public tenders procedures.

The DURC is fully computerized and the contractors have to hand it over for every SAL (state of
advancement of works) before asking the relevant compensation for accomplished works from the
contracting authority. DURC is managed by “Cassa Edile”, INPS (National Institute of Social Pensions)
and INAIL (National institute of injuries on workplace).

Unfortunately, some loopholes have still to be closed: This system does not guarantee the payment
of the monthly salaries. Some companies just pay the contributions in order to receive the DURC,
which they have to hand over to contracting authority, without subsequently paying the monthly
salaries to their workers.

Latvia

Key point/background - Prevention of wage dumping

Practice shows that the client contractors in the construction sector often pay a wages to their
employees, which do not even amount to the average wage in the sector. In many cases under table
pay is involved. To prevent spreading of gray economics, the “State Revenue Service” introduced
amendments to the existing public procurement law.

Description of the measure ( which will come into force on August 1, 2015)

All contracting authorities are obliged to evaluate if the tender is not abnormally cheap. All economic
operators have to prove that their employees and the their subcontractor’s employees are receiving
at least 80% of the average hourly wage rate in the specific profession based on the relevant NACE
code, for the first nine months of the last year. For example if company X is participating in the tender
on January 1, 2015, then it has to prove that for the period between January 1, 2014 and September
1, 2014 (nine months) it has paid its employees at least 80% of the average hourly wage rate in the
relevant sector based on the applicable NACE code. The amount of the average hourly wage rate for
various sectors and professions is established by the State Revenue Service. These average hourly
wage rates are publicly available on its website:
https://www.vid.gov.lv/default.aspx?tabid=11&id=6864&hl=1

Norway

Key point/background - Administrative regulation on wages and working conditions in public
procurement

In implementing ILO convention 94 (Convention concerning labour clauses in public contracts), an
administrative regulation on wages and working conditions in public procurement was introduced.
The regulation has since been evaluated by the EFTA court of justice and has been adjusted
accordingly.

It aims at ensuring that public procurement contributes to creating a level playing field and fair
competition and does not contribute to creating distortions in the labor market. The administrative
regulation is also introduced to fulfill the obligations set out in the Posting or Workers Directive.

Description of the measure in discussion/already in place

The administrative regulation stipulates that companies, which provide services and construction
work to public authorities, are obliged to apply wages and working conditions equal to those
determined by generally applicable regulation or national collective agreements.

37



Portugal

Key point/background - Level playing field, public procurement portal

The «Instituto da Construcdo e do Imobiliario» (InCl) is the regulating entity for the construction and
real estate sector in Portugal. The entitlement to exercise any of those activities is issued under its
supervision (e.g. «construction authorization», «registration of the entity», «real estate operating
licence»). Alongside, it tries to improve a «modern» and «competitive» market in those sectors
through an «inspecting and supervisory action».

Description of the measure in discussion/already in place

From 2009 onwards, this institution, placed under the aegis of the Portuguese Ministry of Economics
and Employment, publishes annual reports on the situation of these sectors, relying specifically on
the data gathered through the «portal BASE», the «public procurement portal». The «portal BASE»
was part of the new «Cddigo de Contratos Publicos» (CCP) [«Public Contracts Code»], created to
transpose the European norms (Directive 2004/18/EC) into the Portuguese legislation. The official
reports highlight two distinctive aspects of this portal. First, it gathers in a single electronic portal all
the information concerning public procurement in Portugal (being the first European Member State
doing so). Even if there are 8 electronic platforms for the public procurement, those are accessible
and connected with the «portal BASE» (InCl, 2013: 7, 16-17). Second, it seems to involve relatively
high proportions of the total of contracts from the public procurement. Since 2009, tender procedures
in Portugal must be performed through an electronic platform. The electronic public procurement
rate in Portugal is 75% (2010), whereas the EU average is estimated to be less than 5%» (InCl, 2012:
9). For 2011, practically 62% of the procurement procedures were carried out using the electronic
platforms for public procurement, a percentage that goes to 92% considering only the procedures
related to values above the limits set in the EU Public Procurement Directives. The «InCi» states that
the principal virtues of such electronic procurement are the «accountability» and «transparency» of
the public organizations regarding public spending, besides offering exhaustive and immediate
statistical information that any company or citizen can access.
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5.3. Transparency measures for sub-contracting chains

Austria

Key point/background — Limitation of subcontracting chain

Austrian institutions are often confronted with workers” claims against their employers of the
construction sector relating to unpaid wages. Mostly, they come from other EU countries and cannot
even identify who their employing company is, nor its name nor location. Of course, they are not able
to identify the main contractor for whom their employer, normally a sub-contractor, was working. In
most of the cases it turns out that the sub-contractor went bankrupt and did neither pay social
contributions nor the workers” wages, in which case the workers can refer to the publicly funded
“Insolvenz-Entgelt-Fonds” (supplied by employers’ contributions and public funds) to be reimbursed.
This is a very unsatisfactory situation especially in the case of contracting authorities who tend to
award the bid with the lowest price. However, it often turns out to be the most expensive one in those
cases that the sub-contractor goes bankrupt and the public has to pay the workers” wages.

Description of the measure in discussion/already in place

Following the lead initiative of the Austrian social partners of the construction sector (amidst others
Gewerkschaft Bau-Holz) the Austrian legislator proposed to cut the sub-contractor’s chain at the
second level except in case that the contracting authority allows to employ further sub-contractors
for certain specified crafts and where this is objectively justified. However, this is not admissible for
the critical tasks of the craft (§ 83 Abs 5 and 240 Abs 5, draft Austrian Public Procurement Law).

Austria

Key point/background — Exclusion of subcontractors for critical tasks; OBB

OBB is the Austrian railway company in public ownership. It goes without saying that for safety and
security reasons of its passengers, the main factor for OBB’s construction activities is the quality of
the construction performance. The economic pressure on bidders is high, the market situation is
strained. To improve profits, the client contractors more and more often recur to the business model
of subcontracting.

Description of the measure in discussion/already in place
In 2014, OBB decided to set the following priorities: The critical tasks have to be carried out by the
economic operator whose technical and economic specification had been verified by an in depth
assessment when awarding the contract.
As quality often is watered down by the employment of too many subcontractors, OBB decided to
include new award criteria into its tenders:
e At least 50% of the critical tasks have to be carried out by way of own performance
e Main subcontractors have to fulfil all specification criteria. They have to carry out 80% of the
work by own performance
e Prior to the employment of any subcontractor, OBB has to consent
e Sub-subcontracting is restricted
e In case of reasonable grounds that a breach of these obligations has occurred, a contractual
penalty applies.

Since June 2014, about 30 projects amounting to a total volume of ca. € 400 million have been
awarded on basis of these principles.
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Denmark

Key point/background - subcontracting and exclusion grounds
During 2014, a tripartite working group has been elaborating a proposal for a new law on public
procurement on the basis of the new EU Public Procurement Directives.

Description of the measure being discussed

The proposal was presented to the Danish parliament on 18 March 2015 and is expected to enter into
force in October 2015.

In the remarks for the proposal it says that social provisions can be used as long as they comply with
the EU-law and Danish law. The trade union participates in several working groups in this area and
works intensely with this subject.

It currently requests the right of the client to approve all subcontractors prior to their employment.
Moreover, trade union asks for the exclusion of subcontractors that proved to be fraudulent in the
past.

France

Key point/background — Better framework for subcontracting

Subcontracting is an important case for the French trade unions. Frequently, client contractors roll
over practically the whole subject matter of the contractual tasks on subcontractors, thus completely
watering down the liability and in the end leaving society with the costs of non-compliance with the
contractual obligations.

Description of the measure in discussion/already in place

Article 54 of the Public Procurement Act foresees the admissibility of subcontracting. However, the
contracting authority can demand that certain tasks which are deemed to be essential for the contract
have to be undertaken by the client contractor himself. This provision is further defined by the Law
concerning sub-contracting (loi du 31 décembre 1975) specifying that although subcontracting is
admissible, a significant part comprising certain essential tasks of the contract has to be undertaken
by the main contractor.

Italy

Key point/background and measure — Subcontractors and involvement of trade unions

An important measure to ensure transparency for subcontractors is the obligation to forward to the
contracting authority the list of subcontractors to be involved in the execution of the works prior to
the beginning of construction works on the site. The access to the construction site is subject to
authorization. Authorization is issued by the contracting authority. The following persons are
endowed for inspection: representatives of the public entity, the labour inspectorate or the Health
and Safety authority. Breaches of relevant legal provisions are threatened by administrative sanctions.

Description of the measure in discussion/already in place

Article 118, indent 6 of the Public Procurement Code (Decreto legislative 163/06) establishes that
“Prior to the beginning of the work, the contractor as well as the subcontractors through him shall
provide the client with documentation confirming that the social security authorities, including the
Local Construction Fund, have been notified of the work and provided by a copy of the plan according
to the provisions in paragraph 7 (plan on safety at work place).” In order to enable the payment of
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the amounts due on completion of various stages of the work and completion of the work as a whole,
the contractor, and through him, the subcontractors shall provide the client authority or
administration with a Single Insurance Contribution Payment Certificate (DURC). The DURC is
mandatory to perform construction contracts under a building permit. The effect of this regulation is
that all the employers in the construction sector must abide by the applicable collective agreements,
otherwise the certificate is not issued. As a consequence, a tenderer who does not apply the sector-
specific collective agreement is excluded from the tendering procedure.

Moreover, prior to the beginning of works the contracting company has to send a “Preliminary Note”,
indicating every person involved in the works to the competent authority (Labour Inspectorate and
Health and Safety Agency).

The national collective bargaining agreement for construction workers also foresees that the
contractors have to inform local trade unions about the number of subcontractors, the collective
bargaining agreement applied to the workers, the number of workers involved in the execution of the
works and the duration of works.

Italy

Key point/background and measure — Requirement of the client contractor to perform certain tasks
The Italian Public Procurement Code provides specific rules for the protection of the rights of workers
executing a public contract as well as for the selection of contractors and subcontractors.

Description of the measure in discussion/already in place

The subcontractor must be authorised by the contracting authority which verifies the content of the
contract, the kind of activity subcontracted and the qualifying requirements of the subcontractor.
Moreover, only a maximum of 30% of the value of the prevailing work (so called “categoria”, which
must be specified in the tender) for which the contract is to be awarded can be subcontracted to a
third party. Further subcontracting is not allowed.

Netherlands

Key point/background — Code of conduct formulated by the client contractors

In 2008 a group of large contractors formulated a code of conduct. The main aim of the code was to
elaborate a fair and transparent treatment in a chain of production among clients, contractors,
subcontractors and suppliers. Moreover, the code also included several principles for a more social
and sustainable procurement. As a follow-up of the initiative, an independent association Bewuste
Bouwers (Conscience Builders) was formalised in 2010 with five basic principles: transparency, safety,
sustainability, quality and social conduct. (http://www.bewustebouwers.nl/organisatie)

Description of the measure in discussion/already in place

The client contractors stated that they expected public and private clients to take more account of
societal effects of the building activities. Therefore, the work should be based on price and quality,
with more room for innovation.

Part of the code is the notion of the joint liability of the client and the main contractor. Together with
the client the contractors shall guarantee a safe and healthy workplace, with social and sustainable
working methods. The involved companies have agreed to integrate the principles of the code in their
daily business.
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Communication is the key value in the approach and the safety applies to the workers, visitors and
the local residents. On the website of the association several projects are listed, which received a site
related certificate as a result of the observance of the principles of the code. Auditors may visit the
sites to assess the compliance with the principles and the certificate can be withdrawn in case of a
negative audit. In 2013 a (completely revised) handbook was produced. Unfortunately, the chapter
on the social dimension is superficial, apart from the health and safety norms. There is mostly
reference to clean facilities and to the engagement of minorities and apprentices.

Hitherto, observers signal that the principles have not become popular; even the main procurement
offices that deal with public tenders often do not know about the existence of the code. Nevertheless,
according to a recent article on the association’s website the code has produced some effects. The
authors cite several examples where the local authorities have integrated the code in their tender. An
ad random glance over the 854 certificated and registered sites reveals that especially ecological
concerns and the relationship with other stakeholders, like the clients or the local residents in the
neighbourhood of a building project (noise nuisance, waste management), have become a core aspect
of the application of the code (http://www.bewustebouwers.nl/wp-
content/uploads/2014/10/Bouwend-NL-artikel-Jansma-en-provincie-Friesland-sept-2014.pdf visited
23-03-2015).

Norway

Key point/background - Limitation of the number of subcontracting levels under the main
contractor

Both public control authorities, the trade unions and several research institutions claim that the more
levels under the main contractor, the less transparency and control. From this factor derives more
social dumping and crime in the construction sector. By shortening the contracting chain it will be
easier to put in place control mechanisms to secure compliance with legislation. Several local
communities have already adopted maximum levels in the contracting chain, and experience shows
that the big contractors quickly adapt to such legislation.

The Norwegian government is working on the implementation of the new EU Public Procurement
Directive. The Norwegian Construction Trade Unions intend to campaign for the inclusion of good
practices that have been established by local authorities into national law.

Description of the measure in discussion/already in place

In 2015, the government will change legislation so as to have the possibility to limit the maximum
number of admissible subcontracting levels in the subcontracting chain in public procurement. It is
expected that it will be left to local and regional authorities to stipulate the limitation according to
local preferences and necessities. The parliamentarian opposition has proposed to have an absolute
maximum limit of 2 levels under the main contractor.

Public procurement giants like Statsbygg (public property owner), Veivesenet (Road construction) and
Forsvarsbygg (Defence property) already apply a limit of two levels of subcontractors in their
procurement policy.

Norway

Key point/background - Contractor clause and demand of own employees

Originally, this regulation was introduced to combat misuse of false self-employment. Today the
regulation is also used to tackle misuse of obscure work contracts and to reduce the number of hired
workers with temporary contracts, a business model incompatible with the legislation on regular work
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contracts. This measure aims at supporting reliable companies contracting a large number of
permanent employees and possessing own competence. Experience shows that these companies are
more trustworthy and often are organized workplaces ("Union Workplaces- Safer Workplaces”).

Description of the measure in discussion/already in place

In the administrative regulation on public procurement a provision stipulates that the contracting
company shall dispose of own employees. For construction work executed in Norway the main
contracting authority can define as a specification criterion for a contract to be executed that the
construction work has to be performed by the contracting company and its own employees, or by
subcontractors and their employees or by employing legally hired workforce. The main contractor
can demand that the employment of single person companies, which are not the main contractor or
a subcontractor, has to be justified.

Slovenia

Key point/background — Combat against lenient payment discipline

In the Republic of Slovenia the Public Procurement Act lays down the mandatory actions required of
contracting authorities and tenderers in awarding public supply contracts, public service contracts
and public works contracts. The competent authority is the Public Procurement Directorate. Due to
increasing lack of payment discipline, which affected subcontractors as vulnerable participants in
public procurement, the legislator’s attention was turned on the regulation of this legal area to avoid
that subcontractors “plunge” as a result of the principal contractor’s default. It aims at reinforcing the
strength and resistance of the subcontracting chain, indirectly benefitting the subcontractor’s
workers.

Description of the measure in discussion/already in place

In order to ensure financial discipline, the Public Procurement Act includes provisions in case the client
contractor employs subcontractors. In such a case, the contracting authority is entitled to pay directly
to subcontractors, on the basis of endorsed invoices or statements. Furthermore, the main contractor
is obliged to attach endorsed invoices or status reports of his subcontractors to his own invoice or
statement. Violation of these provisions is considered to be grave misconduct and is punishable.

Spain

Key point/background — Limitation of subcontracting chain

The signatories of the general construction industry agreement expressed to the parliamentary
groups and the government the need to regulate outsourcing in the construction sector. This
consultation resulted in the Act 32/2006 of 18 October, which regulates this subject matter.

Description of the measure in discussion/already in place

The measure is twofold: On the one hand, it limits the subcontracting chain to maximum two levels
of companies. The main contractor can subcontract any work package such as for example shuttering,
provided that the subcontractor has a company structure (offices), equipment, tools and machinery,
as well as offers training for his employees

On the other hand, it establishes a minimum percentage (30%) of workers to be employed with
permanent contracts at every level of the subcontracting chain. These provisions showed a practical
improvement as to workers” conditions and a significant reduction of risks resulting from the mere
fact of temporary employment.
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5.4. Strengthening of main contractor’s liability

Austria

Key point/background - Liability of general contractor with reference to public procurement (§ 7 ¢

of Austrian labour contract alteration act)

This legislation aims at resolving the problem that public contracts, mainly in the construction sector,
are awarded to companies, which at the end of the day do not carry out the contract by themselves
but shift at least parts of the works to be carried out by other companies. Those companies often do
not fulfill their contractual obligations by paying the wages, taxes and social security contributions for
their workers but go bankrupt. The payment obligation is shifted to the Insolvency-Compensation
Fund. The final result is that the client contractor earns the reward for its performance whereas
society bears the cost.

Description of the measure in discussion/already in place
indent 2 of § 7 stipulates the main contractor’s liability as follows:

e The main contractor is liable as guarantor for all wage claims of workers. The main
contractor’s liability only comes into being if the obligation has been claimed unsuccessfully
against the primary debtor before court.

e The same is valid in cases that the subcontractor passes the whole or part of the contract to
further subcontractors against contractual agreement.

Indent 3 refers explicitly to the construction sector without special reference to public procurement
law. The main contractor is generally held liable as deficiency guarantor. This means that the
guarantor can be held liable in the first place, even if insolvency proceedings relating to the main
debtor (e.g. the subcontractor) has not been opened. The same is valid in case that the main
contractor is of unknown current location at the maturity of the payment.

This general liability is limited insofar as the workers” claims for remuneration have to be asserted by
judicial procedure within 6 months after having accomplished their performance, otherwise the main
contractor’s liability expires.

However, the main loophole is opened be the provision that the liability of the main contractor expires
in case of judicial declaration of bankruptcy of the subcontractor. A case of legislative contradiction!

In conclusion, it has to be stated that the aim of the above mentioned provision is well intentioned,
however, it still needs improvement:

First of all it takes for granted that the workers concerned know that their production site has been
established within a public procurement contract. Secondly, they have to know their client contractor.
But even if they have this information, they lack the right of access to the public procurement
contract. There is no transparent, freely accessible register in Austria, which offers information about
public contracts, which main contractor has been awarded and which subcontractors were assigned.
Hence, it is impossible to establish if incompetent or insolvent subcontractors have been contracted.
As this is the pre-condition for the main contractor’s liability according to indent 2, it is practically
unenforceable.

The second alternative in indent 3 is limited to the construction sector. The systematic social dumping
within this sector is based on the establishment of an opaque chain of subcontractors, at the end of
which is to be found a company established for the only reason to make workers work without
payment and to transfer the payment obligation to the insolvency-compensation fund. If the direct
liability access to the main contractor is excluded in case of insolvency of the subcontractor, then in
most of the cases the - at first sight straight forward and efficient - liability proves to be quite
powerless.
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Therefore, an expert group ,,combat of social dumping” has been established which also aims at the
improvement of the main contractor’s liability, as the current legal situation provides for the total
elimination of responsibility in case of the insolvency of the subcontractor. Hence, the system still
relies on the last piece of the chain. Until the workers have obtained all necessary information,
insolvency of the subcontractor occurred and the main contractor’s liability expires. The positive side
of a new proposal is the information obligation. According to this, the company has to inform the
workers within 14 days about all subcontractors and passed on construction works. In case of
deficiency, the main contractor is held liable for all passed on construction works, until he provides
the information requested.

France

Key point/background — Joint liability of client contractors and subcontractors for the compliance
with minimum wages

Article 5 of the law of 10.7.2014 imposes a joint obligation to abide by the payment of minimum
wages based on law or collective agreements.

Description of the measure in discussion/already in place

In case that the building contractor or the contracting authority is informed about any non-payment
of the due wages by the client contractor or subcontractors, they are obliged to immediately put an
end to this situation. They have to provide a written prove to the administrative authority that the
wages have been paid. At the same time, the responsible control agent has to be informed. In case
that the contracting authority respectively the building contractor breaches this obligation, he is held
jointly responsible with the subcontractor to pay the salary, penalty and contributions.

Germany

Key point/background — Liability for minimum wage throughout the subcontractors” chain

Often the main contractor offers calculation details within his bid that covers the wages as set by
collective agreements. However, by employing sub-contractors, in many cases these wages are not
paid at all or a much lower salary is offered. In many cases, the workers on the site are not employed
but act as bogus self-employed contractors on whom collective agreements, minimum wages and
minimum health and workers” protection rights do not apply.

To combat these unfair practices, many German Lander introduced the liability of the main contractor
to pay minimum wages or wages as set in collective agreements, if the subcontractor fails to do so.

Description of the measure in discussion/already in place:

§ 14 Arbeitsentgeltgesetz (Act on the Work’s Remuneration — relating to sector specific tariff
minimum wages) and § 13 Mindestlohngesetz (Act on Minimum Wages — relating to the newly
introduced minimum wage applicable in the whole country) stipulate that the legal minimum wage is
owed throughout the subcontractor chain and regardless of culpability by the main contractor. From
this follows that in case of bankruptcy of one of the sub-contractors, the workers can ask regress from
the main contractor. The same accounts for the payment liability for social contributions. This liability
brings about the obligation of the contracting authority to carry out a plausibility assessment of the
bid, the requirement of a guarantee of the client contractor for regular and timely payment of the
minimum wage, as well as the obligation of the main contractor to undertake all measures to oblige
his subcontractors to undertake the same obligations. This guarantee further includes the agreement
on an information or even necessity of consent by the contracting authority if subcontractors are
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employed. Additionally, enforceable securities to mitigate the liability risk of the contracting authority
are often agreed on, as well as the right of the contracting authority to step back from the contract in
case of non-payment of the minimum wage.

Switzerland

Key point/background — Joint liability of contractors’ chain; compulsory control of negative list
This measure includes a twofold aim: Firstly, to avoid the shifting of risks from the client contractor
to the weakest part of the contracting chain. Secondly, to oblige the main contractor to undertake
certain control steps prior to any employment of sub-contractors.

Description of the measure in discussion/already in place

The client contractor is held jointly and wholly liable for the non-payment of minimum wages and
non-compliance with working conditions by the sub-contractors. Moreover, sub-contractors that are
enumerated on the black list are to be excluded from any contract. The sub-contractor has to prove
the compliance with working security and working conditions.

However, the client contractor is held reliable on basis of civil law only in case that the subcontractor
was sued without success or cannot be sued. The client contractor can free himself from liability if he
is able to prove he undertook a due diligence assessment of the subcontractor’s application of
minimum wages and legally binding working conditions. This he can achieve by providing convincing
evidence by relevant documents.
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5.5. Most economically advantageous price - lowest price

Austria

Key point/background — Initiative “Fair Procurement”
This initiative originates from the construction sector, where the social partners — companies of the
construction sector and the trade union of the construction sector (Gewerkschaft Bau Holz) — decided
to take decisive steps against:

e on the one hand unfair competition by companies not abiding by legal standards and

collective agreements;

e on the other hand wage dumping and non-compliance with workers’ rights.
The success of the initiative until now — public procurement, normally considered to be a boring issue
for specialised lawyers, was made presentable for Joe Citizen — is to be explained by the joint action
between representatives of companies and the sector-specific trade union.

Description of the measure in discussion/already in place

In its article 67 indent 2 the new EU Procurement Directive paves the way for mandatory application
of the most economically advantageous price in a specific sector. Implementation into national
legislation implies that the contracting authority is not allowed to refer to price only as a criterion but
has to establish at least one more quality criterion. This seems at first sight simple and an easy way to
achieve better working conditions and to reduce predatory price competition on the workers’
shoulders. However, a lot of fine tuning is necessary in order to avoid bogus criteria, like for example
a longer time of guarantees or other so called “zero-criteria”. With a view to the strong opposition of
the contracting authorities, it seems even to be necessary to establish a list of criteria that are deemed
to be valid in order to establish the best price-quality ratio within the meaning of article 67 indent 2
EU Procurement Directive.

Of course, the initiative also tackles the issue of sub-contracting chains by proposing a) the limitation
to maximum two levels b) the equation of personnel leasing agencies and affiliated companies with
sub-contracting companies.

Moreover, the initiative proposes a ban from procurement procedures for a period of 12 months in
case of legally binding statement of infringement of labour rights.

By now, the Austrian government has forwarded a draft which includes the main demands of the
initiative for public consultation.

Bulgaria

Key point/background — Award criterion “most economically advantageous tender”; metro Sofia
Bulgarian public procurement is characterised by price dumping often resulting in the bankruptcy of
the bidder, followed by non-payment of sub-contractors and their workers involved.

Therefore, when the expansion of the metro network in Sofia was decided, a combination of strong
exclusion grounds and award criteria to prevent social dumping where set by the contracting
authority.

Description of the measure in discussion/already in place

At the specification stage, strong exclusion grounds and clear contract performance conditions were
determined ex-ante. The most economically advantageous price was set as award criterion. Sub-
contractors had to proof their economic and technical performance capacity. The final payment of
the contracting authority was only to be effected after the written proof of the client contractor that

47



he has paid all sub-contractors, as well that all public debts (social security, taxes) have been cleared.
Moreover, in 2006 a Chamber of Builders has been established. Any company that intends to
participate in a public tender has to be registered with this Chamber. Prerequisite to its registration
is the fulfiiment of a number of social criteria requirements.

Italy

Key point/background — Award criterion “adequate and sufficient” labour cost

In order to avoid that the contract is awarded to a contractor on the basis of the lowest price on the
shoulders of the workers” wages, a new mechanism hast been introduced in order to ensure that the
wages of the most representative collective agreement are paid.

Description of the measure in discussion/already in place

When the awarding criterion is based on the criterion of the lowest price, the contracting authority
has to assess that the economic value of the tender is “adequate and sufficient to cover the labour
and safety measures cost” and if it is “reasonable compared to the size and characteristics of the
works”. The adequate and sufficient labour cost is calculated on the basis of tables that are
periodically collected by the Ministry of Labour, based on economic values of welfare and social
security rules provided by collective agreements signed by the comparatively most representative
trade unions.

Poland

Key point/background - Abnormally low tender

Lowest price is usually a reason for distortion of competition and cause of social dumping. Reliable
companies cannot be competitive in circumstances when other companies are offering abnormally
low tenders. This is the reason, why exclusion of bids with an abnormally low price is such an
important tool for contracting authorities. However, as experience in Poland shows, this can only be
a first step to prevent social dumping.

Description of the measure already in place (since October 19, 2014)

According to Public procurement law article 90.1., the bid has to be assessed if the price of a tender
appears to be abnormally low in relation to the subject matter of a contract and raises doubts of the
contracting authority as to the possibility of performing the subject matter of a contract .This
clarification is mandatory, if the price is lower than 30% of the contract value or the arithmetic average
of prices of all submitted tenders. The clarification obligation includes the submission of evidence in
particular as regards: the economic method of contract performance, technical solutions chosen or
the exceptionally favorable conditions for performance of contract available to the economic
operator, the originality of the economic operator's design, and finally labour costs, the amount of
which may not be lower than the minimum wage established.
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Serbia

Key point/background — ILO Convention 94; scoring of social award criteria

After the ratification of the ILO Convention 94 (Convention concerning labour clauses in public
contracts) in the National Assembly of the Republic of Serbia which made its provisions part of the
national legislation, and thanks to the initiative made by the Autonomous Trade Union of Road
Maintenance Workers of Serbia, the creation of the conditions for the application of the provisions
and the spirit of this Convention was launched.

Description of the measure in discussion/already in place

Within these efforts the following activities and measures were taken: The Autonomous Trade Union
of Road Maintenance Workers of Serbia and the Ministry of Construction, Traffic and Infrastructure
agreed to form a Working Group that would take measures to provide for the application of the
provisions of the ILO Convention 94.

In accordance with this agreement and the decision of the Ministry issued on 2.10.2014, this Working
Group was formed, comprising representatives of the Ministry of Construction, Traffic and
Infrastructure, Central Registry for Mandatory Social Insurance, Ministry of Finances (The Tax
Administration), Ministry of Labour (Labour Inspectorate), Agency for Business Entities and
Autonomous Trade Union of Road Maintenance Workers of Serbia. The working group was endowed
with the following tasks:

— Todetermine criteria to set the level of compliance of business entities with the legal obligations
undertaken through contracts in the field of traffic infrastructure, as well as in relation to the
design, construction and supervision of standards and recommendations of good practice set by
the ILO, and as to the monitoring of financial, business, technical, and human resource capacities;

— To create a preliminary list of business entities and other organizations which abide by the
established criteria.

According to these tasks, the Working Group established the following criteria:

— Criterion that indicates the number of persons employed for an indefinite period of time, for a
fixed period of time and the number of persons hired on the basis of contracts for temporary
and occasional jobs;

— Criterion that indicates the frequency of light and heavy injuries at the workplace;

—  Criterion relating to “undeclared work”,

— Criterion relating to the indebtedness of the business entity and to the contribution to the public
revenue (taxes, contributions for mandatory social insurance — retirement and disability
insurance, health insurance and insurance for the case of unemployment).

These criteria correspond to a ,scoring”, that is processed by an index. Certain criteria have positive
implications while the others have negative implications. Multiplying the values of the criteria with
the index, one manages to achieve the equalization of values of all criteria in order to avoid the
dominance of certain criteria over the others.
Assessment example for the number of points based on a specific case:
1. The Company has 759 permanently employed workers, multiplied by the factor 3 leads to 2277
points;
2. There are 236 employees working for a fixed period of time which is multiplied by the factor 2
scoring 472 points;
3. There was one serious occupational injury, multiplied by the factor 500, thus scoring 500
points;
4. There happened 5 smaller injuries which are multiplied by 100, scoring 500 points;
There was no undeclared work reported;
6. Debt based on public revenues is 2.912.407.170,06 dinars, divided by the index 100.000 scores
29.124.07.
Adding the points for positive criteria and then reducing them by the points for the negative criteria
sums up to 27.375,07 which is the number of points relevant for the awarding procedure.

g
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According to the above mentioned criteria a list has been established, containing about 540 business
entities out of which almost one half have negative results.
In the next period the Working Group has the task to quarterly update the list.

At the same time, starting with the second half of 2015, the ,Central Registry for Mandatory Social
Insurance” has the obligation to start updating and sending monthly data about the type of
employment relation of hired people and data about the basis (paid salaries and wages) on which
contributions are paid as well as the amount of these contributions.

The Working Group made a recommendation for amendments of the Law on Public Procurement in
accordance with the previously mentioned criteria.

In any case, already the adoption and publishing of this list has had a positive effect on the behaviour
of the contractors and subcontractors especially when it comes to the public contracts, or labour
clauses in public contracts. This activity, for example, led to the improvement as to the regularity in
payments of salaries and contributions, as well as with regard to the type of employment of people
hired leading to the predominance of permanently employed workers.

It is obvious that there is still a lot of work ahead of trade unions, however, it is certain that they will
manage to establish a system where the public contracts will be awarded only to such employers,
who respect labour clauses, or to those, who regularly pay salaries and contributions for mandatory
social insurance and whose employees have a permanent contract, as well as those who do not have
reported labour related injuries.

Switzerland

Key point/background — Mandatory inclusion of quality criteria in the awarding procedure
According to the demand of the Swiss trade unions, the bids have to be assessed not only on the basis
of the price but also on quality criteria. This is necessary to secure that the contracting authorities can
fulfil their tasks relating to social policies. Such provisions already exist in some “Kanton” and shall be
introduced on federal level. Moreover, criteria that aim at releasing the pressure on workers by
employing them on normal contract conditions, thus not passing on the risk, shall account for
additional points in the award weighting.

Description of the measure in discussion/already in place

The relevant provision (art 31 the Interkantonale Vereinbarung {ber das 6ffentliche
Beschaffungswesen IVOB which is under reform process) shall be amended in such a way that the bids
have to be assessed on the basis of price and quality criteria. The quality criteria are cited in the legal
provision and comprise amidst others life cycle costs, delivery conditions, sustainability, client-related
service. The public authority awards the contract only to such companies that guarantee the
compliance with minimum working conditions at the location of performance. These include
minimum tariffs regardless of whether they have been declared binding, the standard working
conditions and, where such provisions do not exist, the factual working conditions according to the
principles of the relevant profession and location of performance. If necessary, equally represented
entities have to be heard. Such entity could be a “Tripartite Commission” as it has already been
established by the legislation on dispatched workers on basis of the relevant EU directive (art. Art. 5
Entsendegesetz).

In case the contracting authority does not use capacity oriented variable working times, this fact
qualifies for a positive award criterion (new Art 31). Moreover, any company that employs
apprentices shall be awarded with extra points within the awarding procedure, as Trade Unions have
demanded.
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5.6. Social Considerations

Austria

Key point/background — Joint consideration of social aspects in contract conditions; City of Vienna
The Vienna administrative body (Magistrat der Stadt Wien) regularly sets the conditions and
modalities for all its subordinate contracting authorities. These conditions are established according
to the result of a coordination procedure between subordinate authorities as well as its outsourced
companies under public ownership. These conditions and modalities (“general procurement
conditions of the City of Vienna) explicitly refer to the application of certain social clauses, control
mechanisms and right of withdrawal in case of violation of contractual clauses. This set of rules is
declared mandatory by ordonnance of the chief civil servant of City of Vienna.

Description of the measure in discussion/already in place

The first relevant clause refers to the ban of exploitative child labour which opens the right of
withdrawal from the contract. The client contractor is held liable for all subcontractors and providers.
The second set of clauses refers to subcontracting, causing the major problem with regard to the
contract performance. The general conditions establish a ban to subcontract the whole subject matter
of the contract. Subcontracting is only admissible after the explicit consent of the contracting
authority. The same accounts for the change of the subcontractor. The contracting authority has the
right to refuse a change in case of lacking qualification or violation of the ban of exploitative child
labour.

Moreover, the liability for the contract performance remains with the main contractor. The same
accounts for personnel leasing.

Although the City of Vienna could have included many more social and vocational aspects into these
general contracting conditions, they are a good basis to agree on more in the future.

Austria

Key point/background — Apprenticeship; Guidelines — City of Vienna

At the beginning of 2013, City of Vienna started a pilot project aiming at setting priority to companies
offering training for young people when directly awarding public contracts. This measure emphasizes
the willingness of the City to give preferential treatment to such socially responsible companies. To
support its tendering entities, City of Vienna devised a so called “work tool”.

Description of the measure in discussion/already in place

The pilot project takes into consideration that not all Member States offer “dual” training like it is
typical for Austria and Germany and therefore refers to a wider definition, taking also into
consideration also comparable methods of training. Those companies, which have trained at least one
apprentice for at least three months within the last three years shall achieve special points within the
award evaluation.

Also, the measure only applies in the construction sector when direct award is possible, that is with
tendering limits below the thresholds of the EU Procurement Directive and with no relevance for the
internal market.

In order to alleviate the burden on the contracting authority, the register of client contractors
(Auftragnehmerkataster Osterreich) reports the apprentices of the registered companies on a yearly
basis and makes it evident for the contracting authorities.
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Belgium

Key point/background — One specialised regional helpdesk ‘RenoWatt’
Basic aim is to assist local initiatives in the field of energy friendly procurement that focus on the
creation of long-term and sustainable employment.

Description of the measure in discussion/already in place

Starting point of the project was the creation of the GRE (Groupement Redéploiement Economique)
in 2004 after the announcement of the closure of an Arcelor Mittal plant. Basic reasoning is that with
a large majority of the public building stock dating back 20 years, there is a lot to win with an ambitious
energy saving renovation project (of 60% of the existing stock) that targets the decrease of the total
of the energy consumption. In total 10 regional organisations in the Liege region participate. A unique
helpdesk has been created. Important earmarks are the social responsible procurement of the
different sites and the recreation of jobs. The trade unions back up this project and participate in the
working group that looks after sustainable and socially responsible procurement (for instance, with
long-term employment perspectives).

Belgium

Key point/background — Prioritise social responsible procurement
The (regional or national) government formulates a policy that prioritises social issues in procedures
and provisions.

Description of the measure in discussion/already in place

The council of the Brussels region formulated already in 1998 the obligation to include social and
employment concerns in the procurement regulation (for projects of 750,000 euro and beyond). It
created an intermediary office (Actiris). Actiris is engaged as a coordinator that has the task to
promote and control the use of social clauses in the procurement of works and services.

Between 2008 and 2013, thirty educational and informative campaigns have been launched for
tendering authorities in order to promote social clauses. A helpdesk was financed to assist with
eventual barriers in the formulation of social and sustained conditions. In participating communities
the future procurement plans were assessed with a view of tracing possibilities for responsible
procurement. The regional authority installed also an Alliance for Employment — Environment —
Sustainable construction. An assessment of the functioning of the helpdesk led to an update of the
circular that illustrated and explained the possibility to work with social clauses.

Denmark

Key point/background - Fight against social dumping, fair wage.

In June 2014 a Circular on Labour Clauses in Public contracts was presented. The circular states that
all central authorities (ministries, executive agencies etc.) must apply labour clauses in accordance
with ILO Convention no. 94 ensuring that employees of enterprises that provide services to public
authorities and contracting entities are granted common pay and working conditions.

Description of the measure already in place (since July 1, 2014)

More specifically, the circular states that the contracting authority must set requirements in the
contract to ensure that workers employed by contractors and sub-contractors who contribute to the
performance of the contract receive due payment (including special allowances), hours of work and
other working conditions which are not less favourable than those established for work of the same
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character under a collective agreement, contracted by the most representative organisations of
workers and employers in Denmark in the trade or industry concerned and being applicable
throughout the Danish territory.

The contract must include provisions that specify the documentation requirements to be met by the
contractor. Furthermore the contracting authority is obliged to carry out the necessary control of
whether the contractor and any sub-contractors comply with the labour clause.

A part of the Circular recommends that also all local councils and regional authorities apply labour
clauses in construction and civil engineering contracts. This is also reflected in the agreement of 3rd
June 2014 between the government and the municipalities (LGDK) regarding the finances for 2015,
where it says that “The government and Local Government Denmark (LGDK) ... agree that labour
clauses must be expanded to all local supply contracts regarding construction work...”.

The Circular has resulted in a more positive climate as to labour clauses in connection with public
clients, and since last summer many local governments have introduced such clauses — both labour
and training clauses.

Denmark

Key point/background — Labour Clauses, enforcement control

The Danish trade unions in BAT are working closely with local governments and the public
authorities in order to prevent social dumping. We try to influence the decision makers where ever
we can and have representatives in several governmental working groups regarding social dumping.

For some time BAT has been pushing for the implementation of the circular on Labour Clauses that
was presented in June 2014. It continuously tests the ability of the clauses to enforce fair wage and
working conditions and prevent social dumping. For the time being the challenge now is the
enforcement of the clauses and the control of the demands in the clauses. BAT's assessment is that
this part is totally up to the unions.

Description of the measure in discussion/already in place

The Danish construction unions in BAT have initiated a project focusing on the building projects with
construction costs of more than 65 mio. Euro. The project consists amongst others to contact the
clients in order to start a dialogue and a corporation regarding a forthcoming building project. BAT
offers support regarding a range of issues, e.g. input regarding labour clauses, information about
bidding companies, exchange of information regarding legal cases and incidents with contractors and
subcontractors. It also provides information for foreign companies regarding the Danish model.

BAT has a website that focus on exchange of information among all the local unions in Denmark.
Here we can tell good stories regarding the contact to clients, health and safety, successful ways of
organising etc. We have plans about expanding with experience regarding foreign companies that
may benefit others. It is an easy way to get in contact with colleagues around the country (
http://batkartellet.dk/Overblik-og-inspiration.asp)

At another website BAT has collected information about labour clauses for the benefit of politicians,
local unions, public authorities etc. Here the best examples of labour clauses around the country can
be found (http://arbejdsklausuler.dk/)
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France

Key point/background — Joint liability of client contractors and subcontractors; alarm mechanism
concerning the sleeping facilities at the site

Articles 4 and 5 of the law of 10.7.2014 impose an alarm obligation on the building contractor (“maitre
d’ouvrage”) and the contracting authority.

Description of the measure in discussion/already in place

Both, client contractor and the building contractor have to immediately inform the labour
inspectorate if they get aware of the breach of rules concerning the workers” sleeping facilities, thus
breaching “the human dignity” as defined in the Penalty Code. The administrative authority imposes
on the client contractor and all subcontractors the obligation “to achieve a result”. The addressees of
this injunction are jointly liable. In case of non-compliance the administrative authority is in charge of
providing decent sleeping facilities at the expense of the client contractor and subcontractors.

Ireland

Key point/background — Social clauses project group; Grangegorman Development and Developed
Schools Build Programme; enhancement of apprenticeship; reintegration of unemployed

Irish public procurement policy tends to be more concerned about ‘levelling the playing field’ for small
and medium size enterprises (“SMEs”). The vast majority of the government guidance documents
encourage the use of social clauses which promote the participation of SMEs in tender competitions.
By contrast, the State has been reluctant, to date, to use public procurement to prevent social
dumping and to ensure compliance with sub-contractors rights.

Prior to the establishment of the OGP (Office of Government Procurement), public procurement
policy did not encourage the inclusion of social clauses in public contracts.

Description of the measure in discussion/already in place

Within six months of its establishment, the OGP created a “Social Clauses Project Group”. The aim of
the pilot project is to identify public contracts where social clauses could be deployed to contribute
to employment or training opportunities for long term unemployed. The project is concentrating on
examining the use of social clauses in contracts where employers are likely to be employing additional
workers to deliver the contract. The project is in particular reviewing the use of social clauses in two
current contracts: Grangegorman Development (The Grangegorman Development Agency is a
statutory agency established in 2006 by the Irish Government under the Grangegorman Development
Agency Act 2005 to redevelop the former St. Brendan’s Hospital grounds in Dublin City Centre) and
Developed Schools Build Programme. In the Developed Schools Build Programme, the social clauses
included in the Public Works contracts require that:

e  “10% of the aggregate time worked on site to have been undertaken by individuals who have
been registered on a national unemployment register within the EU for a continuous period
of at least 12 months immediately prior to their employment on the project,

e 2.5% of the aggregate time worked on site to have been undertaken by individuals who are
employed under a registered scheme of apprenticeship or other similar national, accredited
training or educational work placement arrangement. The Department of Social Protection,
through its Intreo offices, is providing support to the contractors in meeting their obligations
under the contract by providing suitable candidates to match the skills requirements from
those long-term unemployed construction workers (Government Speech, 17th October 2014
by Minister Simon Harris, Second Stage Speech — Social Clauses in Public Procurement Bill
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2013; available at: http://www.per.gov.ie/minister-simon-harris-td-second-stage-speech-
social-clauses-in-public-procurement-bill-2013/ ).

Early results indicate that approximately 48 long term unemployed people have been hired across
fifteen sites out of a total workforce of 440.

Ireland

Key point/background — Joint liability; Health and Safety

The Safety, Health and Welfare at Work Act 2005 places responsibility on all stakeholders (employers,
temporary work agencies, contractors, designers, suppliers) for the protection of health and safety at
the workplace.

Description of the measure in discussion/already in place

The employer-employee relationship arises if an employee is working in the capacity of an employee,
regardless of whose employee he or she is and if he or she is under an employer’s direction and
control. The employer’s duty of care cannot be passed to another party in order to discharge it. Thus,
when a worker is dispatched by his or her employer to work for another party (including an
independent subcontractor) the general employer’s care to the workers remains. The same accounts
if a subcontractor comes onto the employer’s property and negligently causes injury or loss to the
employer’s workers, the general employer retains liability.

Ireland

Key point/background — Joint liability; Health and Safety

For the time being, Ireland chose the option to make use of ‘model’ contracts (with labour law
compliance clauses) which is not a legal obligation imposed on public procurers, but rather is
Government policy and advised as best practice (Circular 1/11 from the Department of Public
Expenditure and Reform, Circular 1/11: Model Tender and Contract Documents for Public Service and
Supplies Contracts
(http://www.procurement.ie/sites/default/files/PER%20%20Circular%201%200f%202011-1.pdf)
makes it clear that the new suite of standardised documents for public procurement is provided as an
aid to contracting authorities and, whilst their use is recommended as good practice, the documents
and explanatory notes (including the Circular itself) are not intended to confer rights on third parties.
However, this set of model contract could serve as a basis for further legal steps into the direction of
mandatory compliance.

Description of the measure in discussion/already in place

A suite of ‘Standard Forms of Contracts’ were launched in 2011 (See the website of the National
Procurement Service; www.procurement.ie). In essence, the new public contracts contain model
labour law compliance clauses, which make it the responsibility of the principal contractor to ensure
that all its representatives and subcontractors:

e Comply with appropriate rates of pay and conditions of employment;

e Apply the terms of any applicable Registered Employment Agreement for the sector;

e Make appropriate deductions from payments to workers required by law;

e Keep proper records (including time sheets, leave records, wage deductions, wage books and
copies of pay slips) and produce these records for inspection and copying by any persons
authorised by the client;

e Respect the right under law of workers to be members of trade unions;
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e Observe, in relation to the employment of workers on the site, the Safety, Health and Welfare
at Work Act 2005 and all labour legislation, codes of practice and legally binding determinations
of the Labour Court.

The contracts provide that where non-compliance occurs, contracting authorities can take whatever
corrective action is considered necessary and appropriate, within the terms of the contract, including
the proportionate withholding of payments to ensure compliance. Contracting authorities may also
provide in their contracts for random checks of the records of contractors and subcontractors to
assess compliance with the requirements of labour law, as appropriate. The construction contracts
require mandatory checks to be completed in cases where the contract sum is expected to exceed
€30 million; and the duration of the work is expected to exceed 18 months (Guidance Note for Public
Works Contracts, published on 30.4.2007 by the National Public Procurement Policy Unit of the
Department of Finance).

It should be emphasised, however, that the use of these ‘model’ contracts (with labour law
compliance clauses) is not a legal obligation imposed on public procurers, but rather is Government
policy and advised as best practice. Circular 1/11 from the Department of Public Expenditure and
Reform makes it clear that the new suite of standardised documents for public procurement is
provided as an aid to contracting authorities and, whilst their use is recommended as good practice,
the documents and explanatory notes (including the Circular itself) are not intended to confer rights
on third parties.

Undertakings tendering for public contracts for services, therefore, in line with the EU Directives, must
supply a statement confirming that they have ‘taken account’ of their obligations relating to
employment protection and working conditions (Circular 1/11: Model Tender and Contract
Documents for Public Service and Supplies Contracts:
(http://www.procurement.ie/sites/default/files/PER%20%20Circular%201%200f%202011-1.pdf)

However, how compliance with labour law requirements is to be monitored is not stated.
Contracting authorities may prescribe special conditions relating to the performance of a public
contract that is to be awarded, provided that those conditions are compatible with EU Law and are
specified in the relevant contract; in particular, those conditions may deal with social and
environmental matters (Circular 1/11: Model Tender and Contract Documents for Public Service and
Supplies Contracts:
(http://www.procurement.ie/sites/default/files/PER%20%20Circular%201%200f%202011-1.pdf).

Italy

Key point/background — Health and safety; identification card

Italian law prescribes specific obligations for the client and the contracting authority or to improve
health and safety conditions of the workers. Both are responsible for the coordination and
implementation of prevention and protection measures.

Description of the measure in discussion/already in place

The client contractor is in charge of all preliminary checks on the reliability of the contracting
undertaking and of its compliance with its obligations for workplace safety. All employers involved in
the subcontracting chain must cooperate in the activities informing each other.

To this end, the client contractor is required to prepare the single document of the follow-up risks
assessment (DUVRI), which lists all measures taken to combat the risk of interference to be adjusted
in the light of the development of the ongoing works. The DUVRI has to be attached to the contract
agreement. The client contractor and subcontractor must then equip workers executing the contract
with a special identification card.
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Lithuania

Key point/background — Social considerations

A working group composed of 21 members has been established by the Ministry of Economy of
Lithuania on 18 April 2014. The Lithuanian Trade Union Solidarumas is represented in this group by
its vice-president. It has the task to submit proposals for the implementation of the EU Public
Procurement Directives into Lithuanian Law.

Description of the measure being discussed

According to the draft Law on Public procurement, the principal award criteria shall be the most
economically advantageous, rather than the lowest price.

According to the group’s opinion, the lowest price does not represent the most desirable result from
a societal perspective as it often brings about social dumping at the expense of workers, hence the
lowest price is not considered to be a socially responsible policy.

Moreover, the draft foresees the obligation of the contracting authority to check if the due minimum
wage is paid and if part of the salary is paid “under the desk”.

The Lithuanian Trade Union "Solidarumas" organised a round table discussion on social economy on
24 April 2014 in Vilnius in cooperation with the European Economic and Social Committee and the
Ministry of Social Security and Labour. The main purpose of this conference was to initiate a
discussion and dissemination of information on social enterprises, social economy and social
entrepreneurship, and encourage involvement of social partners in Lithuania.

Netherlands

Key point/background - Contracting of ‘social return on investment’; apprenticeship and
unemployed workers

A case in the city of Dordrecht that started in the late 1990 shows how local authorities can work with
social criteria. By the end of the 1990s the city had an unemployment rate that was substantially
higher than the national average. The local government decided for a program that was called ‘social
return on investment’ (SROI). Key principle in all procurement procedures (exceeding 50,000 euro)
became that bidders had to spend at least 5% of the tender price for the creation of apprenticeship
places or the contracting of unemployed. At the beginning this principle was legally challenged by one
contractor, but the arbitration council for the building sector backed up the local community policy.

Description of the measure in discussion/already in place

Since then the city has used the SROI-principle (on average 40-50 projects a year). From 2000-2010,
the principle has been also used in larger projects of urban development and social housing. Part of
these projects were based on private capital, with no or just a minority participation of the
community. The local community decided to impose the same principle to private property
developers. Over the years, this initiative has created a large impact. The unemployed are contracted
by institutes specialised in training or reintegration for a period of two years. These institutes provide
the contractor with staff. Their payment is based on the collective agreement for the construction
sector. In one project it was estimated that with this approach an additional 350 unemployed (for a
period 5 to 6 years) could be engaged.

The SROI-method has become popular all over the country and has expanded from the tenders for
construction and infrastructure sectors to other tenders. In fact, a whole new ‘industry’ of offices
specialised in assisting in SROI-methods came into being. The success of the SROIl-approach was
completed with an official statement of the central government in 2011. As of 1 July 2011, the
government ordered the application of a 5% social return on investment in all governmental tenders
(works and services) beyond a threshold of 250,000 euro.
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Norway

Key point/background — Health and safety measures

Local and regional measures introduced in public procurement are plentiful. One of the most talked
of is a model which has been introduced in Skien municipality. The mayor of Skien stated the following
when asked to justify this comprehensive regulatory framework:

"We could no longer sit still and observe such serious social dumping, work site crime and black
market development at construction sites of municipal contracts. We have had too many scandals"

Description of the measure in discussion/already in place
Skien has taken advantage of all legal possibilities offered by legislation and regulations to stop social
dumping and crime on work sites of public contracts. The model serves as an example for different
measures introduced at local level all over Norway. The following obligations are put on contractors:
e Work is to be performed by the contractor and his employees or subcontractors and its
employees. A contractor has to prove by documents that a majority of his workers have a
certificate of completed apprenticeship.
e The main contractor demands a written justification for the necessity of the use of self-
employed, subcontractors and hired-in work force
e Norwegian is the main language on all work sites on public contracts. This means that at least
one person of each work team has to speak Norwegian in order to ensure the technical quality
and security of the working place.
e The contracting authority does not allow the employment of more than one level under the
main contractor in the contract chain
e The company has to be a training company and all major contracting partners have to employ
apprentices
e All workers are registered in all public records, also foreign workers
e Wages and other pecuniary benefits shall be paid out to a Norwegian bank account
e Documentation is required that no worker is granted wages and working conditions less
favorable than what follows from a national collective agreement or what is the norm for the
specific place and occupation
e In breach of the regulation, where self-cleaning is not possible, the contract may be
terminated and the company will be banned for two years from public procurement contracts
or works for the municipality.

Norway

Key point/background — Compulsory vocational training - Registered training companies

The obvious motivation for the subsequently described measure is to secure access to apprenticeships
in industry, which in turn strengthens skill training in Norway, which in turn strengthens the
competitive position.

Even more important for the trade unions, the results of such legislation improve the trustworthiness
and standing of the companies. To become a training company requires to prove training competence
within the company. Having apprentices implies regular evaluations in a timely manner. All experience
shows that companies, which employ apprentices, are more reliable companies within a socio-
economic aspect.

Description of the measure in discussion/already in place

Current national legislation comprises a provision, which opens the possibility to oblige a contracting
company taking part in a public procurement procedure to be an approved/registered training
company according to the Education Act.
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In Norway, precondition to become a skilled worker is the accomplishment of two years of school
education and two years as an apprentice in a training company. To be able to provide such education,
a company has to prove that it is capable of securing the necessary vocational content. As a
consequence, it then becomes a certified company.

So far, the request to employ apprentices on construction sites within the context of a public contract
and the application of the legislation on approved training companies has been voluntary for local
and regional authorities.

However, the government announced its intention to make the relevant legislation compulsory. This
means that any company wishing to bid for a public procurement contract has to be approved as a
training company according to the law.

Moreover, the government aims at introducing legislation to secure that any contracting company
winning a public bid employs apprentices on site if the construction work or service refers to a branch
in need of apprenticeships.

Poland

Key point/background - Inclusion of social aspects

To provide contracting authority with a tool for socially responsible public procurement the criterion
of social aspects was explicitly included into the legal provisions. However, practice shows that Article
91.2 is only the first tool to raise awareness of this aspect by contracting authorities. A lot of action
has to be undertaken by trade unions in order to bring this provision to life.

Description of the measure already in place (since October 19, 2014)

According to article 91.2 of the Public Procurement Act, contract award criteria shall be the price or
the price and other criteria linked to the subject matter of a contract, in particular quality,
functionality, technical parameters, environmental aspects, social aspects, innovative aspects,
service, period of contract performance and operating costs.

Poland

Key point/background - Minimum salary, safety and health conditions

During construction, especially if work is carried on for long time periods, the minimum requirements
for safety and health, the minimum wage and different tax rates may increase. Therefore the
contracting authority is obliged to adapt and pay its open debts accordingly.

Description of the measure already in place (since October 19, 2014)

According to article 142.5 of the Public Procurement Act, a contract concluded for a period longer
than 12 months shall contain provisions for a suitable modification of remuneration rates payable to
the economic operator, in case of change in:

1) the rate of tax on goods and setrvices,

2) the amount of minimum wage determined under Art. 2 para. 3-5 of the Act of 10

October 2002 on minimum wages,

3) the rules on social insurance or health insurance or the rate of social security or health

insurance contributions,

if these changes will affect the cost of contract performance by the economic operator. This legal
provision was stipulated in order to ensure that price increases will not be rolled over to the workers
as the weakest part of the chain and that they profit from eventual wage increases.
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Sweden

Key point/background — fight against regional unemployment; Orebré

The area of Orebrd is characterised by a high unemployment rate. Therefore, when in 2013 it came
to the renovation and reconstruction of regional infrastructure, it introduced social considerations to
be respected when awarding public procurement contracts.

Description of the measure in discussion/already in place

These social criteria comprised: The proof of an effort of regional employment of 15%. One third of
the involved workers should come from the sub-regional area and at least 50 to 80 persons should
have regular employment at the contractor’s or sub-contractor’s level.

Moreover, further award points were foreseen for the employment of long-term unemployed people
and the development of the workers, trainees as well as other forms of education on the job.

Sweden

Key point/background — centralised procurement company setting social criteria, G6teborg
Goteborg Municipality has established a procurement company that manages the process of
stipulating social criteria for public procurement contracts. Its task is to support the municipal
administration and companies in procurement procedures.

Since 2014, 7 municipal companies in Goteborg included social criteria in 25 procedures which
resulted in 40 new jobs.

Description of the measure in discussion/already in place

The procurement company established a control system that verifies that the supplier paid taxes and
has not been involved in tax fraud. Moreover, the contract performance is monitored by regular
inspections and on-site visits.

Sweden

Key point/background — fight against regional unemployment; Géteborg
In order to prevent increasing unfair competition by not complying with legal provisions aiming at the
workers” protection, Sweden has introduced stricter obligations on persons hiring workers.

Description of the measure in discussion/already in place

The temporary work agency is obliged to assess the work environment at the construction site. The
hirer has to assume the same responsibility as for his own workers, that is to say he has to undertake
the same safety measures for the agency workers as he would have done for his own employees. This
responsibility applies regardless of the length of the assignment.
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UK

Key point/background — Social covenant (apprenticeship, approved labour supply companies,
principle of direct employment)

UK plans the construction of a new reactor at the nuclear power station Hinkley Point. As the
construction and the involved feed-in tariffs guaranteed for 30 years to the private company
operating the power station was not undisputed, the client company and its contractors agreed with
a covenant including several social considerations.

Description of the measure in discussion/already in place

The client and its contractors are committed to a fair and transparent recruitment policy. All parties
to this agreement will actively ensure that the engagement of labour is based on the individuals’
ability to meet the needs of the project and to undertake the work for which they are being recruited.
Contractors are expected to be thorough and rigorous in making selection decisions (e.g. by holding
competence-based interviews). Contractors should provide unsuccessful candidates with the reasons
for their non-selection. Successful candidates are offered training support for the acquisition of the
necessary skills. The delivery of the skills development programme will be monitored with the
engagement of the accredited Union representatives. Moreover, the primary contractors and the
trade union will develop a plan for the employment of a significant number of traditional and adult
apprentices to improve regional socio-economic benefit. The commitment amounts to at least 500
persons.

The client contractor committed himself to the principle of direct employment, which means
employment under an employment contract with the associated income tax.

In case of recurrence to a labour supply company, these workers must also be employed under the
terms and conditions of the social covenant. The labour supply company must be drawn from a list
of supply companies approved by the competent body (JPB) and their engagement must be agreed
by the JPB in advance of them coming onto site. No payroll companies or other organisations with
an equivalent purpose are to be used on the construction site.

Finally, all parties agree that it is unlawful and unacceptable for any party to use or make any
reference to any form of blacklist.

UK

Key point/background — Contract notices that refer to living wage payments

Public sector employers have taken a variety of approaches to inserting living wage considerations
into contract notices when services are put out for tender. An accreditation process has been put into
place by Living Wage Foundation. It requires the employer to submit a written plan to the foundation
which sets out how they intend to implement the living wage among their contractors. If the
employer satisfies the criteria set out by Living Wage Foundation, he qualifies for a “living wage
employer”.

The branches of the trade union UNISON can request a copy of the plan and if not satisfied with the
employer’s progress in complying with the plan, a complaint can be sent to the Living Wage
Foundation.

Description of the measure in discussion/already in place

The contract of London Borough (LB) of Camden for architectural, construction, engineering and
inspection services stipulates that bidders need to be aware that, should they be short-listed, they
will be asked to propose solutions to deliver the social, economic and environmental benefits
specified in the invitation to tender and to pay the National or London Living Wage to employees
including their sub-contractors working on LB Camden contracts in accordance with the criteria
established by the Living Wage Foundation.
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5.7. Exclusion grounds

Austria

Key point/background — Lack of confirmation of payment of social security contributions

Strong exclusion grounds are a good measure to control the compliance with the most important
legislative provisions referring to social aspects. To this end, normally an in depth assessment is
necessary, a self-declaration by the client contractor and sub-contractors is not sufficient.

Description of the measure in discussion/already in place

Draft Section 19 indent 1 of the Federal Act on Public Procurement stipulates that contracting
authorities are only allowed to assign the contract to authorised, qualified and reliable
(sub)contractors. Reasons for exclusion are, among others: serious professional misconduct,
especially non-compliance with tax, labour and social law. The bidders have to prove that they have
fulfilled their obligation to pay the social security contributions in their home state by presenting a
confirmation of the social security bodies or by an affidavit. The contracting authority has to obtain
this information from the central Administrative Penalty Register of the Federal Ministry of Finance.
This screening relates to the entire subcontracting chain. The subcontracting of the entire
construction work is illegal and subcontracting is only permitted when the subcontractor also holds
the legally required authorisation, qualification and reliability. The consequences for a tenderer who
does not comply with these provisions are extensive: The exclusion of a tenderer is justified if his
guote is based on a calculation for staff costs which is not in line with the regulations which apply in
Austria regarding for example the payment for overtime.

Finland

Key point/background — Exclusion of companies from bidding process

The protection of workers’ rights in subcontracting chains is foreseen in the “Liability Act”. The Act is
seen as a means to combat undeclared work. Within this context, the social partners proposed to
amend the existing rules by excluding a company from public procurement procedures, which has
seriously neglected the below mentioned liability , and to increase resources for monitoring and
control.

Description of the measure in discussion/already in place

The client contractor has the obligation to undertake an in depth assessment on the reliability of a
candidate subcontractor or temporary work agency before concluding a contract with them. This
check includes also the information on the applicable collective agreement, as well as the fulfilment
of obligations with regard to social security and fiscal law. This liability is also valid in case that the
subcontractor is a foreign company. In case of breach of this obligation to check, a negligence fee is
imposed amounting from 1600 euro up to 16 000 euro.

France

Key point/background — Combat of unfair competition

Article 14 of the Law of 10.7.2014 foresees that any company which wants to participate in public
procurement procedures in France has to provide the proof that it concluded an insurance contract
covering the relevant risks. This is seen as a measure to fight unfair competition caused by companies
that do not conclude such a contract to cover their 10 years’ responsibility after completion of
construction works.
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Description of the measure in discussion/already in place

Any bidder has to provide the proof that it concluded a 10 years” insurance contract. The 10 years’
responsibility coverage by the insurance must be provided during the awarding procedure. In case
the projected bidder cannot provide this proof he has to be discarded.

France

Key point/background — Preclusion for future procurement procedures for a certain time span
Article 10 of the Law of 10.7.2014 foresees the temporary exclusion for a company that has been held
liable for the breach of certain legal provisions relating amongst others to bogus working contracts.

Description of the measure in discussion/already in place

In case of a breach relating to bogus working contracts, temporary employment, employment of
illegal workers or of foreign workers without work permit by administrative act, the administrative
authority may establish a temporary exclusion from public procurement procedures not exceeding 6
months. The timespan has to be fixed according to the gravity of the breach.

Latvia

Key point/background - Exclusion ground — employment of illegal workers

In the construction sector the practice of shadow economy including payment under the table and
unregistered employment is widespread. Black economy in Latvia amounts to around 23% and in
construction it amounts to approximately 48%, of which a big part is to be attributed to the
construction sector. Public authorities, however, shall not show any tolerance for economic operators
who are active in the hidden economy or who are practicing any illegal activities.

Description of the measure already in place

According to Public procurement law (article 39) 2) b), an economic operator can qualify as candidate
for public procurement tender only after having submitted an extract from the police penalty register
to the contracting authority, confirming that in the last year before the contract award the relevant
company did not make use of unregistered employment.
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5.8. Control

Austria

Key point/background — Interconnection of data banks

In Austria, some data-banks about different violations of provisions relating to working conditions in
the construction sector exist. Besides the general register concerning administrative penalties and the
register relating to convictions according to the Foreign Employment Act, two further evidences have
been established: the register relating to wage and social dumping convictions (Lohn- und
Sozialdumping-Verwaltungsstrafevidenz (LSStE; § 71 AVRAG) and the registration office of the
Construction Workers’ Holiday and Severance Pay Fund (BUAK, Bauarbeiter-Urlaubskasse). The latter
has been assigned by law the task to collect all data of foreign and local construction companies
maintaining construction sites on the Austrian territory. This data bank offers the possibility to
provide all declarations regarding official registration, payment performance and employment
structure of the workers on a concrete construction site on a daily basis.

Description of the measure in discussion/already in place
Within the ongoing discussion as to the recast of the Austrian Public Procurement Act, it has been
proposed to impose a legal three-fold obligation on the contracting authority:

1.) Pre-qualification confirmation — ex-ante: The qualification of the bidder including his
subcontractors is only assumed if — in addition to the confirmation of payment of social security
contributions and of absence of convictions according to the LSStE - the BUAK confirms that all
obligations have been fulfilled by the bidder. In case that the bidder cannot provide such
confirmation, the company has to be excluded from the tendering procedure.

2.) Contract performance — request of registration confirmation: The contracting authority shall
inquire every three months at the BUAK, if the registration of all workers has been effected by
the client contractor for the relevant construction site. In case of non-compliance, the
contracting authority has to undertake administrative and civil proceedings.

3.) Request of registration and payment confirmation prior to the payment of works” compensation:
Only after confirmation by BUAK that all wages have been paid, the contracting authority shall
be allowed to pay the agreed fee to the client contractor.

Austria

Key point/background - On-site access control and principle of building contractor

Vienna Lines is a publicly owned company, 50% it is owned by the City of Vienna, 50% by the Federal
Government. Its competence is the construction of new subway lines and its extensions. Its annual
investment put to tender amounts to 700 million Euro. When executing constructions, Vienna Lines
acts as building contractor and does not employ a general contractor. Thus, responsibility is not
watered down.

Description of the measure in discussion/already in place

The design and management remains with Vienna Lines during the whole construction process. For
each construction section, a project team is appointed which is responsible for the supervision of
quality, costs and construction time on site. All sub-contractors employed are checked, they have to
fulfil all technical and economic specifications as set out in the tender. If a new sub-contractor is
proposed, he has to apply for a permit by Vienna Lines. Moreover, Vienna Lines checks if the sub-
contractor has been condemned for illegal employment of foreign persons or wage dumping.

By daily site inspections, Vienna Lines project team can identify illegal sub-contractors.
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Belgium

Key point/background — Establishment of a data bank; cross-border control

With the enlargement of the European Union and the establishment of a huge internal market of
cross border workers without harmonised working conditions, Belgium decided to introduce flanking
measures to secure as much as possible a level playing field for workers from which ever jurisdiction
they are sent to work. They aim at finding a balance between the free movement of services and the
obligation to guarantee posted workers a minimum level of social protection by means of efficient
enforcement measures. Apart from a new cooperation agreement for the inspections services and a
joint and several liability for principal contractors and clients, it also provides for the introduction of
LIMOSA (http://fr.workpocket.be/1/3/declaration-obligatoire-limosa/), a computerised system on
cross-border employment.

Description of the measure in discussion/already in place

The use of LIMOSA is twofold:

First, it comprises a general ex-ante registration obligation for posted workers, self-employed persons
and trainees. The registration can be undertaken electronically prior to the employment at the
National Social Security Office by the employer, who will receive an electronic receipt as proof of
registration. In order to improve the enforcement of this obligation, not only the employers, but also
the end users and clients must control the compliance with the registration obligation. The company
for whom the posted workers shall carry out a job must also electronically register the identification
details of the posted worker or self-employed as well as of the posted worker’s employer. Only having
complied with this task, the user is able to release himself from joint liability.

Second, it is a central registry containing information for the benefit of the inspection services and
other governmental services and hence a useful tool to be further developed for control purposes.
Moreover, it is proposed to use LIMOSA for further purposes, especially with regard to the control of
compliance with minimum wages. If the contractor or subcontractor does not pay the minimum wage,
the fellow contractor is obliged to withhold an amount and to transfer it to the Federal Public Service
Employment. The observation of the procedure could be effected by existing entities, which are the
National Social Security Office, the social inspectorate or the PDOK (Employers” Service for the
Organisation and Control of the Social Security Schemes).

Belgium

Key point/background - Individual on-site registration

The construction sector is confronted with a huge number of fraud cases. Unreliable market players
are infiltrating the construction market in such a way that it becomes disrupted and reliable
undertakings are confronted with a level of unfair competition which makes it nearly impossible for
them to survive.

Description of the measure in discussion/already in place

An agreement of the social partners proposes an obligation of individual registration to achieve a
traceable identification of all persons working on the construction site. This should be combined with
a withholding obligation and the liability for wages. Any person present at the site needs to be in
possession of a badge, which at the same time serves as a pre-condition for entry onto the site. Thus,
the badge should allow to determine who has worked when on the site. In case that the badge is not
used, the contractor is threatened by a penalty.
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France/Netherlands

Key point/background — Coordinated control actions; Labour Agency Atlanco-Rimec

Three years after the European Federation of Building and Woodworkers launched a forceful
campaign against Irish temporary work agency Atlanco Rimec to protest against its exploitation of
thousands of foreign workers from various Eastern European countries, the first results are visible.

Description of the measure in discussion/already in place

On 14 March 2015, the French construction company Bouygues, as the main contractor of Atlanco
Rimec, was summoned to pay damages of €150,000 and pay back €22 million to the French social
security and tax authorities. The judgement in the first instance referred to the deliberate creation of
complex, cross-border structures with the aim of illegally employing some 500 Polish and Romanian
workers over a period of several years. This social fraud took place at a construction site in Flamanville.

On 18 March 2015, an interlocutory judgment in the Netherlands ordered Atlanco to pay €500,000
to a blocked account as an advance on the final claim. Atlanco must also make all the requested
documents available immediately and comply with the collective labour agreement for the Dutch
construction sector. The final Judgement is expected in June 2015. The sentence was handed down
in respect of the illegal posting of 180 Portuguese and 25 Polish workers to a Dutch construction
site, Avenue 2 in Maastricht. In its defence, Atlanco attempted to apply pressure by trying to have
Dutch union leaders held personally accountable for ‘damaging the image of Atlanco’. This claim
was dismissed.

Although this is an example for successful cross-border cooperation, sadly enough, Atlanco Rimec’s
social fraud is just the tip of the iceberg. Every day, thousands of workers are exploited as cheap
labour, with no form of social protection.

Ireland

Key point/background - In depth assessment of specification criteria

Recent guidelines on facilitating SME participation in public procurement set out, as one of the guiding
principles, that contracting authorities should allow tenderers at the time of tendering only to declare
that they have the relevant and proportionate capacity (as specified in the contracting authority’s
tender documentation) necessary to undertake the contract (Circular 10/10 Facilitating SME
Participation in Public Procurement: http://www.procurement.ie/publications/circular-1010-
facilitating-sme-participation-public-procurement).

Description of the measure in discussion/already in place

When suppliers have passed this first stage and have been shortlisted to the tender award stage, the
contracting authority should seek verification or evidence of the tenderer’s financial and technical
capacity to fulfil the contract. Suppliers will be requested to provide the necessary documentation,
such as bank statements, audited accounts, proof of professional indemnity, etc. If a contracting
authority is using the one-step Open Procedure, only the selected winning tenderer will be requested
to provide their financial and professional information.

Although labour law compliance is not yet mentioned here - tax compliance is emphasised- this can
be a starting point of assessment of social and labour criteria within the implementation of the new
EU directives.
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Ireland

Key point/background - Data sharing, joint liability and exclusion

Labour inspectorate statistics point to a significant continuing compliance problem in relation to
public works sites. In the first half of 2010, for example, the Labour Inspectorate (NERA) carried out
191 inspections in the construction sector and found a labour law compliance rate of just 43 per
cent.’ It is felt that public procurers tend to see these as ‘box ticking’ exercises and no real effort is
made at enforcement.? The problem, it seems, whilst general, is particularly acute in the construction
sector. At the awarding stage, the informants were of the view that public authorities are concerned
almost exclusively with price and undertake no real checks on how the tenderer intends to account
for its labour law obligations. This problem has intensified in recent years given the harsh economic
climate. Thus, it appears that, although Irish public procurement practice is to include labour law
compliance clauses in public contracts, the extent to which these are effective in enforcing labour
standards is questionable.

Description of the measure in discussion/already in place

The Irish Congress of Trade Unions therefore has suggested that companies must be required to
demonstrate their track record and monitored for continued compliance, and enforcement
mechanisms must be strengthened and included in contracts.

It also proposed the exclusion of companies that consistently breach legal obligations including
employment rights obligations from tendering for public procurement contracts.

In that regard, a provision for data sharing between those responsible for public procurement
contracts and Revenue, Social Protection, the Health and Safety Authority and the Labour
Inspectorate (NERA) should be included as part of the transposition process.

An additional tool within this context is the provision for a system of joint and several liability
throughout the subcontracting chain as the only effective way to ensure compliance

Sweden

Key point/background — Compliance control with working conditions

The Swedish trade unions hold the opinion that the new directive implies an obligation of the
purchaser to take measures in order to ensure that the supplier respects labour legislation and the
conditions of the collective agreements that normally apply to the current work at the place where
the work is performed. This means that the contracting company is obliged to either abide by
collective agreements or otherwise shows that it offers at least equivalent levels of wages and
employment conditions. As to works performed outside Sweden, which in practice concerns mainly
supply contracts, the contracting authority is obliged to undertake measures to ensure that ILO core
conventions are respected and that labour regulations and collective agreements are in force, where
the work is applied. Today, the situation has gone so far that trustworthy companies abiding by
collective agreements are not participating in public procurement procedures, because of unfair
competition practices of other companies that for example have no costs for contractual pensions for
their employees. It is absolutely unacceptable that society contributes to those wages and
employment conditions and that employees are dismissed without retirement insurance and other
benefits.

19 The figures do not relate solely to public works sites, but according to the NERA representative, the vast majority of
inspections were carried out at such sites.
http://www.employmentrights.ie/en/media/NERA%20Quarterly%20Update%20-%20June%202010.pdf.

20 Indeed, the guidelines for contracting authorities published on the national public procurement website make no
reference at all to labour law compliance; http://www.procurement.ie/sites/default/files/Public-Procurement-

Checklist.pdf
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Description of the measure in discussion/already in place

Where a collective agreement with a Swedish trade union exists, the contracting authority may
assume that the trade union as well as its members at the work-site exercise the control on working
conditions. If the supplier (the awarded company) already has signed a collective agreement with a
Swedish trade union, the latter will have access to the workplace and therefore can control the
working conditions. The right to exercise control over working conditions in favor of trade unions
derives from the collective agreement with the supplier. With regard to the stipulations of the new
EU-Directive, in future, the contracting authority has to undertake action against the supplier in case
of violation of agreed working conditions. This is already the case now, if the competent trade union
officially reports such breaches.

When no collective agreement between a Swedish trade union and the contracting company or
supplier exists, the exigencies as to control by the contracting authority increase. The contracting
authority has to seek the appropriate documentation to verify that the conditions as set by collective
agreements are met. When the work is done abroad, an effective control is naturally more difficult to
achieve. It can be achieved by joint actions between the trade unions of the two countries as has
been successfully done in the Atlanco-Rimec case.

However, in Sweden itself the problem remains that a “two class society of workers” exists: If works
are performed by posted staff, pursuant to the Laval judgement, only the minimum conditions
stipulated in the Posted Workers Directive apply on them. Should domestic workers perform the
works, it goes without saying that all provisions as set in collective agreements have to be applied.
From this derives an inacceptable discrimination of workers depending on the origin of their
employer. This problem derives from the fact that in Sweden most of the provisions referring to
working conditions are set in individual collective agreements which are not binding all over the
territory. Therefore, the Swedish trade unions demand that at the occasion of the implementation of
the new EU-Directive, the legislator should clearly stipulate that the contracting authority has to
ensure that the suppliers are applying working conditions according to those stipulated in collective
agreement. By such legislation, the provisions become binding all over the territory, thus satisfying
the pre-conditions of the Laval-judgement.

Switzerland

Key point/background — Two level control mechanism

In order to prevent unfair competition based on circumvention of compliance with minimum working
conditions as well as minimum wages, efficient control mechanisms have to be established.

This is envisaged to be done in Switzerland by a mandatory two-level control.

Description of the measure in discussion/already in place

The client company has to be obliged to undertake regular controls relating to the compliance of all
relevant legal provisions on the location of the contract performance.

The contracting authorities have to ask regularly for appropriate proves of compliance and to
undertake on-site controls.

In case the companies do not undertake their control obligations themselves, they have to convey
these obligations to an equally represented control entity or the competent authority (“Tripartite
Commission”, art. 7 Entsendegesetz and art. 360 Obligationenrecht). The federal government and
each canton established such a “tripartite commission”, which is composed of an equal number of
employers” and employees’ representatives as well as representatives of the state.
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In order to allow the control entity to fulfil its tasks, the contracting authority has to refer all necessary
information and provide all documents. The bidder has to prove the compliance with workers’
protection provisions and working conditions. The control authorities regularly refer their results and
measures undertaken to the contracting authority. Should any violations occur, they have to be
reported in the negative list.

UK

Key point/background — Gangmasters Licensing Authority (GLA)

The introduction of one liaison office on the basis of article 4 of the Posting of Workers Directive as
one single contact point for cooperation between the competent authorities of the various Member
States is held as an important first step to improve the tracing of infringements of minimum labour
standards.

Description of the measure in discussion/already in place

The GLA is considered to be a best practice itself. The GLA maintains compliance with the licensing
standards of the Gangmasters Licensing Act through a proactive enforcement approach, involving an
exchange of information with government departments and inspection of companies, interviews with
workers and the client contractors. Information to undertake this approach is received from trade
unions, exploited workers etc. Were the non-compliance relates to the activities of a licensed labour
provider, the appropriate solution will normally be to issue additional licence conditions. For more
extreme non-compliance licence revocation may be considered by GLA. In the most severe cases, and
for identified unlicensed labour providers and labour users using unlicensed providers, prosecution
will normally be the consequence, followed by a criminal investigation. Should other offences be
discovered by the GLA investigation, including a labour provider operating without a licence (GLA
offence), but also operating false records in relation to his workforce (false accounting, no GLA
offence), GLA investigates all offences and refers the case to Defra Legal, the Procurator Fiscal or
Public Prosecution Service (NI) to consider bringing charges for both, the GLA and non-GLA offences.
As an example for cross-border cooperation, the case of poorly treated Bulgarian workers posted to
the UK should be mentioned. The GLA identified bogus posted workers, who were employed by
licensed and unlicensed Bulgarian recruitment agencies, together with the Bulgarian competent
authority. This good practice was made part of a formal agreement between Bulgarian and UK
authorities. The GLA bases its work on this partnership approach which allows it to discover instances
of cross-border exploitation of migrant workers from other EU and third countries.
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5.9. Role of trade unions

Netherlands

Key point/background — Agreement with the client (and/or the main contractor)

The trade unions have developed a strategy that focuses on negotiations in the preparatory stage of
a project with the aim to conclude agreements on social issues, so-called ‘covenants’. In these
covenants the client (and/or the main contractor) and the trade unions settle rules and prescriptions
with regard to compliance with collective agreements and labour legislation.

Description of the measure in discussion/already in place
Given the broad range of potential clients (local or regional governments, large contractors in utilities,
like RWE, the national railways or the airports) the covenants cover a wide spectrum of different
issues. Through negotiations the effort is made to come to tailor-made agreements. With local
authorities (for instance the city of Rotterdam) the agreements usually cover all projects with the
authority as main or partial customer. Most often the employers” side is also included in the talks or
as signatory. Examples of the issues covered are:
- Compliance with sector specific collective agreements and pay provisions in the whole chain of
(sub)contracting,
- Respect for general labour legislation and in particular compliance with health and safety and
other relevant legislation,
- Fight against practices with bogus self-employed or the use of fake subcontractors,
- Monitoring and close examination of abnormal low tenders,
- Restriction of the use of temporary workers; for instance only through registered recruitment
agencies,
- More attention to the inclusion of vulnerable groups on the labour market and a stronger focus
on (re)training.
The monitoring of the respect for the agreed rules is very often included in the agreement. This can
be either done by specific rights for trade union officers (information rights, site visits, publications
and office hours on site), or by the office installed by the social partners in construction that facilitates
the implementation of the collectively agreed working conditions (Technisch Bureau Bouwnijverheid
- TBB). The TBB has the right to visit the sites and contractors have the duty to cooperate with the
office.

Portugal

Key point/background — Quadripartite commission

According to the most important construction trade union («Sindicato da Construcdo de Portugal»,
«SCP»), in principal, the characterization of the public procurement procedures is highly negative,
especially regarding the workers’ social rights and working conditions. The priority on the lowest price
implies that subsequently the contracting company will put financial pressure on the subcontractors
in order to meet with the planned costs by cutting expenditure in social facilities (overcrowding of
sleeping sites, absence of canteens, etc.), security equipment, and health services. In some cases the
workers must buy themselves the security equipment and pay for the accommodation. The priority
on costs means that often the lowest tender «wins»: This implies the transfer of costs down alongside
the «contractual pyramid». The subcontracting practices make the situation even worse since it
promotes a higher invisibility and casualness.
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Description of the measure in discussion/already in place

The trade union therefore put forward proposals aiming at a change in the construction panorama in
Portugal within the context of the implementation of the new EU-Procurement Directives, pointing
to the need of improving the control of transparency, enforcement and fulfilment of public contracts.
In that sense, in particular three measures are suggested:

(a) the constitution of «quadripartite commissions», with members of the trade-union, the public
work inspection service, the local municipality of the construction site, and the employer’s
association;

(b) to impose on the companies that want to apply for a public contract the pre-requirement of
employing at least 50% of the necessary workforce for the accomplishment of the contracted
construction; and

(c) a preliminary inspection that only enables the work to start when all the accommodations and
social facilities for workers are in accordance with the number of workers and the legal regulations.

Spain

Key point/background — Improvement of safety, TPC (Tarjeta Profesional de la Construccién;
professional construction card)

In the construction sector, questions of compliance with health and safety issues and its control is of
utmost importance. The general construction industry agreement (CGSC), undertaken between the
trade union and the industry, provides for mechanisms related to health and safety and includes trade
unions into the control procedures.

Description of the measure in discussion/already in place

The measure is twofold: Firstly, the "TPC" (Tarjeta Profesional de la Construccion; professional
construction card) was introduced, which includes basic training in occupational risk prevention and
also requires a specific training for any employment in the construction sector in addition to the basic
skills. Workers active in the construction sector and unemployed, who have worked in the sector over
the last five years can take the TPC.

FLC (Fundacion Laboral de la Construccidn) is the responsible entity for the release of the TPC and for
the selection of the companies, which can provide the necessary training for the TPC.

The FLC is a bipartite organism composed of employers (CNC) and trade unions (MCA-UGT and CCOO
construccion y servicios), which are signatories for the 5™ General Construction Industry Agreement,
the most important collective agreement.

Secondly, trade unions together with employers’ representatives concluded agreements with various
public authorities for joint monitoring to follow-up the execution of all types of public works with a
view to secure the compliance with occupational safety and health issues.

There are to be distinguished two different types of agreements:

a) Theagreements between Trade Union, employers” associations and Building Ministry concern
the possibility of the trade union to visit the major infrastructure projects (roads, bridges,
airports, railway works) to check safety and health conditions.

b) The agreements between trade unions, employers” associations and autonomous regions
and city councils concern the right to visit civil works, i.e. construction sites of public housing
and underground works.
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Sweden

Key point/background — Negotiation and right to veto of trade unions

The Co-Determination Act provides that trade unions have the right to negotiate and to veto the
employer’s plan to engage a certain (unreliable) contractor. This is based on the consideration that
increased social and economic responsibilities of employers for employees bear also the risk that
employers will try to evade the application of labour law and collective agreements by using other
forms of contracts in order to evade their obligations. As ex-post control and legal disputes often
prove to fall on stony ground, the government decided to opt for the trade union’s right to negotiate
and veto which could help to prevent contract practices which aim at cutting workers’ rights.

Description of the measure in discussion/already in place

Section 38 (3) of the Co-Determination Act assigns trade unions the right to ask the employer for
information about the envisaged subcontractor and the conditions under which his employees work,
their education as to work environment issues, wages, tax conditions etc., which trade unions deem
to be necessary to judge whether the future contractor is likely to fulfil his duties.

This way, the employer is automatically obliged to undertake an assessment of the envisaged
contractor.

In sectors characterised by subcontracting, social partners developed simplified information
procedures as an alternative to those foreseen by legislation, which can be implied on the condition
that the employer is registered for income tax and VAT, as well as a company and that he is bound by
a collective agreement. Having carried out this assessment, the employer establishes a list of the
contractors he wants to use in future. In the absence of trade union’s dissent, the employer is then
free to contract the companies of his list.

This negotiation and selection procedure is a useful tool to induce the employer to select reliable
contractors, mostly such bound by collective agreements (if he wants to avoid the more burdensome
procedure foreseen by law). To further simplify the procedure, the Swedish Construction Federation
has elaborated standard contract conditions (UW 2004) for all works to be subcontracted in the
construction sector.

Moreover, the client contractor often prefers to select subcontractors bound by collective agreement,
because they are less likely to be exposed to industrial action.

Further to this information procedure, the Co-Determination Act stipulates a veto right in public
procurement procedures covering all situations where the employer plans to engage workers without
a permanent contract with his company. However, the trade union can veto against a tenderer only
in such cases for which exclusion is foreseen in the EU-Directive. Moreover, the right to veto only
applies if the employer is bound by a collective agreement covering the work performed and only at
the level of client and first contractor.

Switzerland

Key point/background — Right of trade union to file law suits

In order to enforce the correct application of law it is useful and necessary to involve the parties
concerned. Often, the individual workers are put under pressure and are generally in a weak condition
to file law suits against the company for which they work and hope to further be employed. Therefore,
it is necessary to enable the trade union to take action.
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Description of the measure in discussion/already in place

In order to avoid that bids are awarded to client companies that proved to not comply with the
relevant legal provisions relating to working conditions, such bidders must be discarded. The relevant
legal legitimation to request such exclusion shall be established in favour of employees” organisations
for any public procurement award (whichever amount).

UK

Key point/background — Olympic Games Memorandum of Agreement

In the UK, alongside the outsourcing of orders to the private sector, a two-tier workforce emerged. In
the absence of legally binding provisions, trade unions campaigned and negotiated the introduction
of codes of practices from 2001 onwards to reverse this trend. The practice was reaffirmed an
extended by the central government.

Description of the measure in discussion/already in place

These efforts culminated in the Olympic Games Memorandum of Agreement seeking to ensure direct
employment and to guarantee minimum rates according to the collective agreements. The social
partners and clients signed a Memorandum of Agreement which recognises the relevant collective
agreements. This Agreement was regulated by the client (Olympic Delivery Authority), who was
empowered to undertake a monitoring coordinating role, whilst the partners of the agreement were
to periodically review the progress, identify areas of concern and agree on solutions. The
Memorandum applied to all subcontractors.

UK

Key point/background — Inclusion of trade unions to control contract performance
In 2012, trade unions and employer representatives concluded the National Agreement for the
Engineering Construction Industry (NAECI Agreement, http://www.njceci.org.uk/national-
agreement/ ) for the time period 2013-2015.
The key objective of the NAECI is to continue to supply a modern, robust national employment
relations structure in the construction sector that
e Enables the UK engineering construction industry employers and clients to remain competitive
e Provides attractive terms and conditions and greater security of employment for a competent,
motivated , productive and competitive industry workforce and
e Establishes a sound foundation for further improvements to industry productivity, resourcing
and employment relations.

Description of the measure in discussion/already in place
The NAECI agreement comprises detailed provisions on
e Continuous education and training measures to improve workers” and apprentices skills
e Safety issues set out in a separate booklet setting out detailed provisions on current industry
good practice for employers, employees, trade unions and safety representatives
e Payment including pension, welfare benefits and bereavement leave, and working hours
according to the sector specific collective agreements
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Key element of the agreement are
a) NAECI being funded on the principle of direct employment
b) The establishment of two control mechanisms:
Shop Stewards and statutory Trades Union Site Safety Representatives can request detailed
documentation on the issues regulated under the agreement and access to the site
c) Adispute settlement by a formal, written grievance procedure (internal resolution)
d) On site meeting and dispute adjudication panel (external resolution)

The NAECI thus provides a sound basis for public procurement procedures: It ensures that client
contractors and sub-contractors being signatories to this agreement will abide by the principle labour,
health and safety issues and pay the minimum wages foreseen in the UK. It grants trade unions’
representatives the right to access to the construction sites. Therefore, they have the possibility to
control the working conditions, supported by various dispute settlement procedures.
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5.10. Outsourcing of workers

Finland

Key point/background — Posted workers and role of trade unions

So far, the majority of the posted workers in Finland have been Estonians and the most common
sector where they work has been the construction sector.

In order to avoid social dumping and discriminatory treatment, several control mechanisms have
been established.

Description of the measure in discussion/already in place

In the construction sector, every person, either Finnish or foreign, shall have a Finnish tax number and
shall be registered to the public tax number register before starting work at site in Finland. If a
worker’s tax number does not figure in the tax number register, the worker cannot start to work in
Finland. According to the Finnish Occupational Safety and Health Act (738/2002), any person working
at a construction site has to wear an identification card. The data content of the card is prescribed in
the Act. Also, the worker’s tax number has to be printed on the identification car.

In order to support information exchange with other Member States, a Liaison Office was established.
Additionally, in spring 2011, the IMI system has been put into operation. It is used if a posting company
does not have a representative in Finland or if the representative neglects his obligations.

Finnish social partners do not have a role in the IMI information exchange process. However, in
practice finish OSH (Labour) inspectors might need advice from social partners when IMI request
relate to collective agreements. This is connected with the Finnish Employment Contracts Act
(55/2001), according to which the regional occupational, safety and health authorities must act in
close cooperation with the social partners in particular when supervising the observance of collective
agreements. In addition, regular (2 to 4 times a year) meetings are held between the occupational,
safety and health administration, the Confederation of Finnish Construction Industries and the Finnish
Construction Trade Union, focussing on the combat of grey economy.

France

Key point/background — Law Relating to the posting of workers

The law n°2014-790 (loi n°2014-790 du 10 juillet 2014) is the relevant piece of legislation regarding
posted workers. It aims at reinforcing the controls and sanctions against companies that make use
of posted workers in an abusive way.

Description of the measure in discussion/already in place

The new element introduced into the legislation is the “joint liability”, allowing to declare responsible
the client contractor for the abusive actions undertaken by one of his subcontractors. These comprise
the employment of illegal workers, non-payment or partial payment of wages as wells as the use of
letter-box companies located in other Member States with a view to employ French workers in France
under the status of posted workers.

Ireland

Key point/background — Towards 2016

In order to combat bogus self-employment, agency work and so on, a number of labour law
compliance measures were agreed by the social partners in “Towards 2016” mainly in response to
two major disputes in 2005. The first involved the Irish subsidiary of a Turkish company, Gama
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Construction Ireland Ltd, which exploited Turkish workers posted to Ireland to work on public works
contracts. The second concerned Irish Ferries, which reflagged its vessels to Cyprus and sought to
replace its Irish workers with temporary agency workers, primarily from Latvia and were to be paid
less than half the Irish minimum wage. These two cases brought the problem of posted workers and
migrant agency work onto national stage.

Description of the measure in discussion/already in place
By consequence, a new labour inspectorate was established, the national Employment Rights
Authority NERA), with the special task to undertake regular controls on construction sites.
NERA was established to secure compliance with employment rights legislation and to foster a culture
of compliance in Ireland through five main functions:

e Information

e Inspection

e Enforcement

e Prosecution

e Protection of young persons in employment

a) Inspection
Inspectors, duly appointed and authorised by the Minister for Jobs, Enterprise & Innovation, visit
employers, carry out inspections of records and speak to relevant persons as part of their role of
ensuring compliance with employment-related legislation. Any breaches of legislation identified will
be explained and discussed with the employer, and he/she will be given a set time period within which
to rectify these and to provide proof to the inspector that the issues have been resolved. Failure to
comply with the legislation can result in prosecution and the NERA has a prosecution unit.

b) Enforcement Services Unit

The Enforcement Services Unit can seek to have a determination of the Labour Court or the
Employment Appeals Tribunal enforced through the Courts Service in certain specific circumstances.
Generally where such an award is made in favour of an employee, the employer has six weeks to
implement it. If the employer fails to do so within this period, the employee or the employee’s trade
union may make an application to the Courts for an order directing the employer to carry out the
determination. Where they are not in a position to do so, they can refer the matter to the
Enforcement Services Unit, which may in certain circumstances, make an application to the Courts for
an order on their behalf.

c) Protection of young persons
NERA also has rights in the protection of young persons in employment.

Norway

Key point/background — Trade union’s right of co-determination in case of outsourcing

In a number of collective agreements specific rights of co-determination were set for cases of hiring
workers for a fixed term/specific task as well as hiring for labour with a view to give the employees’
representatives the opportunity to exchange views with the management. The agreements are
complemented by law in order to combat social dumping especially by hired labour and involving
subcontractors who do not pay the minimum wages.

Description of the measure in discussion/already in place

The basis of these agreements is to be found in the 2005 Act on working environment, working time
and dismissal protection. This law leaves only a narrow scope for lawful hiring for a fixed term or
specific task, including agency work. Thus, outsourcing of a work is only lawful if warranted by the
nature of the work and if the requested works differs from the work ordinarily performed in the
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undertaking. Moreover, if the hiring of workers exceeds 10% of the hirer’s employees or if its duration
exceeds one year, an agreement is required with the employees’ representatives. Thus, the control
of outsourcing beyond a certain limit is laid into the hands of trade unions” representatives at the
work place.

Further to this narrow scope left by legislation, based on collective agreements, the employer is
required to inform and consult with workers” representatives before making a relevant decision, to
provide information on terms and conditions of the workers concerned. The client undertaking is
obliged to ensure that the (sub)contractors are in line with the Posting Directive. The representatives
have the right for information concerning the lodging and residence conditions for workers of a
foreign (sub)contractor when staying in Norway.

Sweden

Key point/background — Certificate for compliance with ethical and professional standards

The social partners elaborated a private authorisation for such temporary work agencies that commit
themselves to uphold high ethical and professional standards as employers and companies. In
combination with the possibility to appoint a coordinator to improve work environment, this initiative
based on private agreement proved to be efficient.

Description of the measure in discussion/already in place

The employer’s responsibility for the workers” health and safety is one of the subject matters of the
authorisation programme all companies have to participate in. Within this authorisation programme
the client has to undertake all necessary precautions to protect the agency worker from health
damages of accidents as well as to provide safety equipment. The agency and agency’s safety delegate
are entitled to visit the client at any time during the assignment to check whether the work
environment is acceptable. In the negative case, the agency is entitled to immediately withdraw the
workers and terminate the contract after consultation with the client’s safety delegate.

Moreover, the “Work Environment Act” allows the appointment of a coordinator at construction sites
whose task is to prevent the risks that can arise due to the specific risk that various companies with
different skills work at the same site.

UK

Key point/background — Combat of false self-employment

The UK government announced that it would tackle the use of employment intermediaries facilitating
false self-employment to avoid employment taxes, hence the introduction of new legislation in July
2014. The Finance Act 2014 includes this specific legislation relating to “On Shore Employment
Intermediaries: False self-employment”.

Description of the measure in discussion/already in place

The new legislation provides that agency workers of the employment business will be taxed as
employees if they are subject to a right of direction, supervision and control by the client.

Under the new legislation the responsibility falls upon Employment Businesses to prove if a worker is
employed or self-employed and will be liable for up to 6 years of unpaid tax and national insurance if
a seemly self-employed worker is subsequently found not to be truly self-employed.
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Chronologic list of judgements referred to in the text:

European Court of Justice rulings

C-31/87 -
Netherlands

Gebroeders BeentjesBV vs the

Social criterion of contract performance relating
to the employment of long-term unemployed
persons is compatible

C-225/98 — European Commission vs France;
Nord-Pas-de-Calais

Combat of local unemployment is admissible as
an award criterion

C-513/99 - Concordia
Helsingin (Finland)

Bus Finland versus

Frame of reference for contracting authorities:
quality criteria may be taken into account when
the criteria are linked to the subject-matter of the
contract

C-448/01 - Wienstrom vs Austria

Award criteria must not be purely economical

C-341/05 - Un Partneri Ltd v
Byggnadsarbetareférbundet ;Sweden

Svenska

Preclusion of application of more favourable
conditions of non-binding collective agreements
than those set by national law

C-438/05 - International Transport Workers
Federation v Viking Line ABP; Sweden

Preclusion of application of more favourable
conditions of non-binding collective agreements
than those set by national law

C-346/06 — Dierk Ruffert vs Niedersachsen
(Germany)

The obligation to pay wages set by regional
collective agreements for posted workers is not
admissible

C-532/06 — Lianakis, preliminary ruling (Greece)

Need to stipulate from the very outset the
weighing of award and sub-criteria

C-368/10 —  European
Netherlands; Max Havelaar

Commission VS

Economic and technical specification, contract
conditions, award criteria - sustainability criteria
in the form of quality labels are admissible

C-549/13 - BundesdruckereiGmBH vs Stadt
Dortmund (Germany)

Minimum wages - applicability

C-396/13 - Satakunnan karajaoikeus (Finnland);
reference for a preliminary ruling

Mandatory pay clauses — posted workers

C 413/13 — Dutch union FNV KIEM (Netherlands);
reference for a preliminary ruling

Collective agreements are applicable to ,bogus
self -employed workers”

C-115/14 — Regio Post GmbH vs Stadt Landau
(Germany)

Pay clauses — posted workers
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